DESIGN CONTRACT

THIS CONTRACT (Contract) is made and entered into by and between the CITY OF
FRESNO, a California municipal corporation (City), and BOMEL. CONSTRUCTION
COMPANY INC., a California Corporation (Design-Build Entity), as follows:

RECITALS

WHEREAS, the City desires to obtain professional design services for the
design of plans and general construction contract documents for the North Fulton
Parking Structure at the proposed parcels 46620650T and 46620651T (Project); and

WHEREAS, the City desires to utilize a Progressive Design Build delivery
method to design and build the Project; and

WHEREAS, the selected design-build team composed of BOMEL
CONSTRUCTION COMPANY INC. and it’s sub-consultants, including architects and
engineers from CHOATE PARKING CONSULTANTS (CPC), CULP & TANNER, and
PROVOST & PRITCHARD, shall provide design services and hereby represents that
it desires to and is professionally and legally capable of performing the services call
for by this Agreement; and

WHEREAS, this Agreement will be administered for the City by its Capital
Projects Director (Director) or designee.

1. Contract Documents. The “Request for Qualifications”, "Specifications”, the
“DBIA Progressive Design Build Agreement”, as modified, and the "DBIA
Standard Form of General Conditions of Contract Between Owner and Design-
Builder", as modified, for design services related to the North Fulton Parking
Structure at the proposed parcels 46620650T and 46620651T, copies of which
are annexed hereto as part of Exhibit 1, together with all the documents
specifically referred to in said annexed documents, are hereby incorporated
into and made part of this Contract, and shall be known as the Contract

Documents.

2 Price. For the monetary consideration of $1,612,769.00, as set forth in
Exhibit 1, Design-Builder promises and agrees to perform or cause to be
performed, in a good and workmanlike manner, and to the satisfaction of the
City, and in strict accordance with the Specifications, all of the work as set forth
in the Contract Documents.

3 Payment. The City accepts the Design-Builder's Proposal as stated and agrees
to pay the consideration stated, at the times, in the amounts, and under the
conditions specified in the Contract Documents. The Design-Builder agrees to
accept electronic payment from the City.

4. Scope of Services. Design-Builder shall perform the services described herein
and in Exhibit 1 to complete the design of the Project more fully described in
Exhibit 1, and this shall include all work incidental to, or necessary to perform,
such design services even though not specifically described in Exhibit 1. By
entry into this Agreement and upon City’s issuance of a written “Notice to

Proceed", City




contracts for the services in Phase One for design. Design-Builder shall nol
perform any other Phase of the Agreement, and this Agreement shall not be a
contract for any other Phase, until further performance is authorized by Cily's
issuance of a written "Notice to Proceed" for such additional phase(s). It shall,
however, remain Design-Builders offer to perform all remaining phases
described herein. In the event Design-Builder performs without City’s prior
written authorization, Design-Builder will not be entitied to compensation for

such services.

The DBIA Design Build Agreement (Agreement), as modified, contains additional
terms and conditions related to this Contract. In the event of a conflict between this
Contract and the Agreement, this Contract shall take precedence. However, if this
Contract does not address a legal issue for this Project, the parties shall be governed
by the provisions of the Agreement.

[SIGNATURES FOLLOW ON THE NEXT PAGE]



IN WITNESS WHEREOF, the parties have execuled this Contract on the day
and year here below wrilten, of which the date of execution by the Cily shall be
subsequent to that of the Design-Builder's, and this Contract shall be binding and

effective upon execution by both parties.

CITY OF FRESNO,

A Califorpia munii:/i?l,ewpw ion

FRANCfSCOV MASOS I, PE,
MBA, QSD

Assistanl Director

Capital Projects Department

Dated;_CO) )?_) 207>

APPROVED AS TO FORM:
ANDREW JANZ
City Attorney

By:
Brandon M. Collet
Assistant City Attorney

Dated:  5/24/12§

ATTEST:
TODD STERMER, MMC
City Clerk

B@ﬁ‘/z_pf /Y- ({4/
Deputy

Dated: / y / é /02 S

Addresses:

CITY:

City of Fresno

Attention: Daniel Carrion
Licensed Professional Engineer
747 R Street, 2" Floor

Fresno, CA 93721

Phone: (559) 621-8871

E-mail:
Daniel.Carrion@fresno.qov

e

BOMEL CONSTRUCTION

COMPANY INC.,

aCahfornla orporatipn

By:__A eL A - Y
NT MATRANGA, PRESIDENT

Name:

Title:__ g diEpl 1
(If corporation or LLC., Board Chair,
Pres. or Vice Pres.)

BY_ / Azta it _,)kia/ S
Name Brad Bm@m’.{—_
Title: nt______

_____Execntive Vice Preside
(If corporation or L.L.C., CFO, Treasurer,
Secretary or Assistant Secretary)

REVIEWED BY:
Sarah Lambeth
Senior Management Analyst
Capital Projects

DESIGN-BUILDER:

BOMEL CONSTRUCTION
COMPANY INC. Inc.

Allention: Kent Matranga, President
96 Corporate Park,

Irvine, CA 92606

Phone; (714) 921-1660

E-mail:
KMatranga@bomelconstruction.com



Attachments:

Exhibit 1 — Contract Documents including
Exhibit A ~ Owner's Project Criteria

Exhibit B — Scope of Services

Exhibit C — Disclosure of Conflict of Interest
Exhibit D — General Conditions
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Progressive Design-Build Agreement

This document has important legal consequences. Consuftation with
an attornay is recommended with respect to its completion or modification.

This AGREEMENT is made as of the 27h day of May in
the year of 2025 , by and between the following parties, for services in connectlon with the Project

identified below:

OWNER OR CITY:
Cily of Frasno

2600 Frosno Stroed
Fraesno, CA 93721

DESIGN-BUILDER:

Bomel Canstruction Company ne.
96 Covpovate Park

hvine, CA 92606

PROJECT:
Novrth Futton Parking Structure

In consideration of the mutual covenants and obligatlions contained herein, Owner and Design-Builder agree as sel
forth herein.
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Article 1

——

General

1.1 Duty to Cooperate. Owner and Design-Builder commit at all times lo cooperate fully with each other,
and praceed on the basis of trust and goed faith to permit each parly to realize the benefits afforded
under this Agreement.

1.2 Definitions. Terms, wards, and phrases used In this Agreement shall have the meanings given
them in DBIA Document No. 535, Standard Form of General Conditions of Contract Between
Owner and Design-Builder (2022 Edition) ("General Conditions of Contract”).

13 Design Services. Design-Builder shall, consistent vith applicable state licensing laws, provide
design services, including architectural, engineering, and olther design professional services
required by this Agreement. Such design services shall be provided through qualified, licensed
design professionals who are either (i) employed by Design-Builder, or (il) precured by Design-
Bullder from independent sources. Nathing in this Agreement is intcnded to create any legal or
contractual relationship between Owner and any independent design professional.

Article 2

Design-Builder’s Services and Responsibilities

21 General Services.

2.1.1  Owner shall provide Design-Builder with Owner's Project Criteria describing Owner's
program requirements and abjectives for the Project as set forth in Exhibit A — Owner's Project
Criteria. Owner's Project Crileria shall include Owner's use, space, price, lime, sile, performance,
and expandability requirements. Owner's Project Criteria may include conceplual documents,
design specificalions, design performance specifications, and other technical materials and
raquirements prepared by or for Owner,

2.1.2 if Owners Project Criteria have nat been devcloped prior to the execution of this
Agreement, Design-Builder will assist Owner in developing Ovmer's Project Criteria, with such
service deemed to be an additional service for which additional compensation shall be paid by
Ovmer to Design-Builder. If Owner has developed Owner's Project Criteria prior to execuling this
Agreement, Design-Builder shall review and prepare a written evaluation of such criteria, including
recommendations to Owner for different and innovative approaches to the design and conslruction
of the Project. The parties shall meet to discuss Design-Builder's wrilten evaluation of Owner's
Project Criteria and agree upon what revisions, if any, should be made to such criteria.

Phased Services.

N
N

221 Phase 1 Services. Design-Builder shall perform the services of design, pricing, and other
services for the Project based on Owner’s Project Criteria, as may be revised in accordanca with
Section 2.1 hereof, as set forth in Exhibit B, Scope of Services. Design-Builder shall perform such
services to the level of complation required for Design-Builder and Owner to eslablish the Contract
Price for Phase 2, as set farth in Section 2.3 below. The Contract Price for Phase 2 shall be
developad during Phase 1 on an "open-book” basis, Design-Builder's Compensalion for Phase 1
Services is sel forth in Sectian 7.1.1 herein. The level of completion required for Phase 1 Services
is defined in Exhibit B, Scope of Services (either as a percentage of design completion or by defined
deliverables).

222 Phasc 2 Senvices. Design-Builder's Phase 2 services shall consist of the completion af
design services for the Project, the procurement of all materials and equipment for the Project, the
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performance of consiruction services for the Project, the start-up, testing, and commissioning of
the Praject, and the provision of warranty services, all as further described in the Coniract Price
Amendment. Upon receipt of Design-Builder's proposed Conltract Price for Phase 2, Owner may
proceed as set forth in Section 2.3.

23 Proposal. Upon completion of the Phase 1 Services and any other Basis of Design Documents
upon which the parlies may agree, Design-Builder shall submit a propasal to Owner (the “Proposal”} for the
completion of the design and canstruction for the Project for the Centract Price, which may be based on
l.ump Sum or Design-Builder's Fee and Cost of the Werk with an option for a Guarantead Maximum Price

(GMP).
2.3.1

23.2

The Proposal shall include the following unless the parties mutually agree otherwise:
2.3.1.1 The Contract Price shall be in accordance with Section 7.1

2.3.1.2 The Basis of Design Documentls, which may include, by way of example, Owner's
Project Criteria, which are set farth in detail and are attached to the Proposal;

2.3.1.3 A list of the assumptions and clarifications made by Design-Builder in the
praparation of the Proposal, which list is intended ta supplement the information contained
in the drawings and specifications and is specifically included as part of the Basis of Design
Documents;

23.14 The Schedulad Substantial Completion Date upon which the Proposal Is based,
to the extent said daie has not already been established under Section 6.2.1 hereof, and
a schedule upon which the Scheduled Substantial Completion Date is based and a Project
Schedule for the Work:

2.3.15 If applicable, a list of Allowance Items, Allowance Values, and a slatement of
their basis;

2.3.16 If applicable, a schedule of alternate prices;

2.3.1.7 I applicable, a schedule af unit prices:

2.3.1.8 If applicable, a statement of Additional Services which may be perfarmed but
which are not included in the Proposal, and which, if performed, shall be the basis for an
increase in the Conlract Price and/or Contract Time(s);

2.3.1.9 If applicable, @ Savings provision;
2.3.1.10 If applicable, Performance Incentives;
2.3.1.11 The time limit for acceplance of the Proposal; and

2.3.1.12 An Owner's pemit list, a list detailing the permits and governmental approvals
that Owner will bear responsibility to obtain.

Review and Adjustment to Proposal.

23.2.1 After submission of the Proposal, Design-Builder and Owner shall meet to
discuss and roview the Proposal. If Owner has any comments regarding the Proposal ar
finds any inconsistencies or inaccuracies in the information presented, it shall promptly
give written notice to Design-Builder of such comments or findings. If appropriate, Design-
Builder shall, upon receipt of Ovmer's nolice, make appropriate adjustments to the
Proposal.
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2322 Acceplance of Proposal. If Owner accepts the Proposal, as may be amended by
Design-Builder, the Cantract Price and its basis shall be set forth in an amendment to this
Agreament, when mutually agreed between the panties (Contract Price Amendment).
Once 1he parties have agreed upon the Contract Price and Owmer has issued a Notice to
Proceed with Phase 2, Design-Builder shall perform the Phase 2 Services, all as furthar
described in the Contract Price Amendment, as it may be revised.

2.3.2.3 Failure to Accept the Proposal. If Owner rejects the Proposal or fails to notify
Design-Builder in writing on or before the date specified in the Preposal that it accepts the
Proposal, the Proposal shall be deemed withdrawn and of no effect. In such event, Owner
and Design-Builder shall meet and confer as to how the Project will praceed. with Ovwner
having the following options:

i Owner may suggest modifications to the Proposal, whereupon, if such
modifications are accepted in writing by Dasign-Builder, the Praposal shall be
deemed accepted and the pariies shall proceed In accordance with Section

2.3.2.2 above;

i Owner may authorize Design-Builder to continue to proceed with the Work on
the basis of reimbursement as provided in Section 7.1.2 hereol without a
Contract Price, in which case all references in this Agreement to the Contract
Price shall not be applicable; or

ii Owner may lerminale this Agreement for convenience in accardance wilh
Article 9 hereof: provided, however, in this event, Design-Builder shall not be
antitled to the payment provided for in Section 9.2 hereof.

2.3.2.4 If Owner fails to exercise any of the above options, Design-Builder shall have the
right to (2) continue with the Wark as if Owner had elecled lo proceed in accordance with
Section 2.3.2.3 ii. above, and be paid by Owner accordingly, unless and until Owner notifies
it in writing to stop the Wark; (b) suspend performance of Work In accordance with Section
11.3.1 of the General Conditions af Contract, provided, however, that in such event Design-
Builder shall not be entilled lo the payment provided for in Section 9.2 hereof; or (¢) may
give written nolice lo Owner that it considers this Agreement completed. If Owner fails to
exercise any of the oplions under Section 2.3.2.3 within ten (10) days of receipt of Design-
Builder's notice, then this Agreement shall be deemed completed. If Owner terminates the
relationship with Design-Bullder under Section 2.3.2.3(iii), or if this Agreement is deamed
compleled under this paragraph, then Design-Bullder shall have no further liability or
obligations to Owner under this Agreement.

Article 3

Contract Documents

3.1 The Contract Documents are comprised of the fallovsing:

3.1.1 Al wilten modifications, amendments, minor changes, and Change Orders to this
Agreement issued in accordance with DBIA Document No. 535, Standard Form of General
Conditions of Contract Agreement Between Owner and Design-Builder (2022 Edition) ("General
Conditions of Contract™),

3.1.2 The Contract Price Amendment referenced in Section 2.3.2.2 herein or the Proposal
accepted by Owner in accordance with Section 2.3 herein.

313 This Agreement, including all exhibits (list for example, performance standard
requirements, performance inceniive arrangements, markup exhibils, allowances, unil prices, or
exhibit detailing offsite reimbursable persannel) but excluding, if applicable, the Contract Price
Amendment;
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3.1.4 The General Conditions of Contract;

3.1.5 Construction Documents prepared and approved in accordance with Section 2.4 of the
General Condltions of Contract;

3.1.6 Exhibit B, Scope of Services; and

3.1.7 Tha following other documents, if any:
3.1.7.1  Exhibit A - Owner's Project Criteria
3.1.7.2 Exhibit C — Disclosure of Conflict of Interest
3.1.7.3 Exhibit D — Owner and Design-Builder Contraci

3.1.7.4 Exhibit D.1 — Design Contract and Signature Page

Article 4

Interpretation and Intent

4.1 Design-Builder and Owner, al the time of acceptance of the Proposal by Owner in accordance with
Section 2.3.2.2 hereaf, shall carefully review all the Contract Documents, including the various documents
comprising the Basis of Design Documants for any conflicts or ambiguities. Design-Builder and Owner il
discuss and resolve any identified conflicts or ambiguilics prior to execution of the Agreement, or if
applicable, prior 1o Owner’s acceptance of the Proposal.

42 The Contract Dacuments are intendead (o permit the parties to complaete the Work and all obligations
required by the Contract Documents within the Contract Time(s) for the Contract Price. The Contract
Documents are intended to be complementary and inlerpreted in harmony so as to avold conflict, with
words and phrases interpreted in @ manner consistent with construction and design industry standards. In
the event inconsistencies, conflicts, or ambiguilies belween or among tho Contract Documents are
discovered after Owner's acceptance of the Proposal, Dasign-Builder and Owner shall attempt to resolve
any ambiguily, conflict, or inconsistency informally, racognizing that the Contract Documents shall take

precedence in the order in which they are listed in Section 3.1 hercof. (Mote, the perties are strangly encowrngad to
astablish in the Comlract Pricn Amandmant or Proposaf {as applicabl) the pricnly of the various documenls conprising such oxhibit
ar praposi.)

43 Tarms, words, and phrases used in the Contract Documents, including this Agreement, shall have
the meanings givan them in the General Conditions of Contract,

44 If Owner's Project Criteria cantain design specifications: (a) Design-Builder is entitied to reasonably
rely on the accuracy of the information representead in the design specifications and their compatbility with
other information set forth in Owner's Project Critaria, including any design performance spegifications; and
(b) Design-Builder shall be entitled to an adjustment in its Contract Price and/for Contract Time(s) to the
extent Design-Builder's cost and/or time of performance have been adversely impacted by such inaccurate

design specification,

4.5 The Conltract Documents form the entire agreement between Gwner and Design-Builder and by
incorporation heremn are as fully binding an the parties as if repeated herein. No oral representations or
ather agreements have baen made by the parties except as specifically stated in the Contract Documents.
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Article 5

Ownership of Work Product

5.1 Any reports, information, or ather dala prepared or assembled by the Design Builder pursuant to
this Agreement shall not be made available to any individual or organization by the Design Builder without
the prior written approval of the City. During the term of this Agreement, and thereafter, the Design Builder
shall not, without the prior written cansent of the City, disclose to anyone any Confidential Information. The
term Confidential Information for the purposes of this Agreement shall include all proprictary and
confidential information of the City, including but not limited to business plans, marketing plans, financial
informalion, designs, drawings, specifications, materials, compilations, documents, instruments, models,
source or object cades and other information disclosed or submitted, orally, in writing, or by any other
medium or media. All Canfidential Information shall be and remain confidential and proprietary in the City.

5.2 Any and all original sketches, pencil tracings of working drawings, plans, computalions,
specifications, computer disk files, writings and other documents prepared or provided by the Design
Bullder pursuant to this Agreement are the property of the City al the lime of preparation and shall be turned
over to the Cily upen expiration or termination of the Agreement or default by the Design Builder. The
Design Builder grants the City a copyright license to use such drawings and writings. The Design Builder
shall not permit the repraduction or use thereaf by any other person except as otherwise expressly provided
herein. The City may modify the design including any drawings or writings. Any use by the Cily af the
aforesaid sketches, tracings, plans, computatians, specifications, computer disk files, writings, and othar
documents in completed form as to other projacts or extensions of this Project, or in uncompleted form,
without specific written verification by the Design Builder will be at the City's sole risk and without liability or
legal exposure to the Design Builder. The Design Builder may keep a copy of all drawings and specifications
for its sole and exclusive use.

53 If the Design Builder should subcantract all or any portion of lhe services to be performed under
this Agreement, the Design Bullder shall cause each subcontractor lo also comply with the requirements of

this Seclion 5.

54 This Section 5 shall surviva explratien or termination of this Agreement.

Article 6

Contract Time

6.1 Date of Commencement. The Phase 1 Services shall commence within five (5) days of Design-
Builder's receipt of Owner's Nolice to Proceed unless the parties mutually agree olherwise in wriling. The
Work shall commence within five (5) days of Design-Builder's receipt of Quner's Nolice lo Proceed for
Phase 2 Services ("Date of Communcement”) if the Proposal is accepted and the Confract Price
Amendment is amended to this Agreement unless the parties mutually agree otherwise in writing.

6.2 Substantial Completion and Final Completion.

6.2.1 80% Plan Check Submittal of the entire Work shall be achieved no later than one hundred
and fifty (150) calendar days after the Date of Commencement ("Scheduled Subslantial Completion

Date™).

6.2.2 Interim milestones andfor Subsiantial Completion of identified portions of the Work shall
be achieved as follows; (Insert any interim milestones ("Scheduled Interim Milestone Dates”) for
portions of the Work with different scheduled dates for Substantial Completion.)

6.2.3 Final Completion of the Work or identified porlians of the Work shall be achieved as
expeditiously as reasonably practicable. Final Completion is the date when all Work is complete
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pursuant to the definition of Final Completion set forth in Section 1.2.14 of the General Conditions
of Contract.

6.2.4 Al of the dates sel forth in this Article 6 ("Contract Time(s)") shall be subject to adjustment
in accordance with the Ganeral Canditions of Conlracl.

6.3 Time is of the Essence. Owner and Design-Builder mutually agree thal time is of the essence with
respuct Lo the dales and times set forth in the Contract Documents.

6.4 Liquidated Damages. Design-Builder undarstands that if Substantial Completion is not allained by
the Scheduled Substantial Completion Date, Owner will suffer damages which are difficult to determine and
accurately specify. Design-Builder agrees that If Substantial Completion is not attained by _____

( ) days after the Scheduled Substantial Complation Date {the "LD Date’), Design-Builder shall pay
Owner Dollars ($ ) as liquidated damages for each day thal Substantial
Completion extends beyond the LD Date. (If a GMP is not established upon execution of this Agreement,
the parties should cansider setling liquidatad damages after GMP negotiations.)

6.5 Any liquidated damages assessed pursuant to this Agreement shall be In lieu of all liability for any
and all extra costs, losses, expenses, claims, penallies, and any other damages, whether special or
consequential, and of whatsoever nature, incurred by Owner which are occasloned by any delay in
achicving Substantial Completion, Interim Milestone Dates (if any), or Final Completion.

Article 7

Contract Price

7.1 Contract Prica.

7.1.1  Owner shall pay Design-Builder in accordance with Article 6 of the General Conditions of
Contract the sum of ONE MILLION SiX HUNDRED TWELVE THOUSAND SEVEN HUNDRED
SIXTY-NINE Dollars ($1.812,769.00) for the Phase 1 Services, subject to adjustments made in
accordance with the General Conditions of Conlracl. Unless otherwise provided in the Contract
Documents, the Phase 1 Services compensation is deemed to Include all sales, use, consumer
and other taxes mandaled by applicable Legal Requirements.

7.4.2 For Phase 2 Sorvices, Owner shall pay Design-Builder in accordance with Aricle 6 of the
General Conditions of Contract a contract price {"Conlract Price") equal to the Lump Sum amount
sel farth in Soction 7.2 hereof or in the Contract Price Amendment, ar equal lo the Design-Bullder's
Fee (as defined in Section 7.4 hereof) plus the Cosl of the Work (as defined in Saction 7.5 hereof),
subject to any GMP established in Section 7.6 hereof or as set forth In the Contract Price
Amendment and any adjustments made in accordance with the General Conditions of Contract,

7.1.3  For the specific Work set forth betow, Owner agrees to pay Design-Builder, as part of the
Conltract Price, on the following basis: (7his is an oplinal seeion intended to provide the parties with exibity o
idanlify and pica fmited sarvices.)

7.2 Lump Sum. Qwner shall pay Design-Builder in accordance with Article 6 of the General Conditions
of Contract the sum of ___ L Dollars ($. ) (“Contract
Price”) for the Work for Phase 2 Services, subject to adjustments made in accordance with the General
Conditions of Contract. Unless otherwise provided in the Contract Documents, the Contract Price is deemed

to include all sales, use, consumer and other taxes mandated by applicable Legal Requirements.
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7.3 Markups for Changes. If the Contract Price requires an adjustment due to changes in the Work,
and the cost of such changes is determined under Sections 9.4.1.3 or 9.4.1.4 of the General Conditions of
Contract, the following markups shall be allowed on such changes:

7.3.1  For additive Change Orders, including additive Change Orders arising from both additive
and deductive items, it is agreed that Design-Builder shall receive a Fee of TEN percent (10%) of

the additional costs incurred for that Change Order, plus any other markups set forth at Exhibit
hereto.

7.3.2 For deduclive Change Orders, including doductive Change Orders arising from both
additive and deduclive items, the deducliva amounts shall include:

[Check one box only.]
O No additional reduction to account for Design-Builder's Fee or any ather markup.

or

O An amount equal lo the sum of: (a) percent %) applied
to the direct costs of the net reduction (which amount will account for a reduction associaled with
Design-Builder's Fee); plus (b) any other markups set forth at Exhibit heralo applied
to the direct cosis of the net reduction.

7.4 Design-Builder's Fee: Nat used

7.5 Cast of tha Work.

7.5.1 The term Cost of the Waork shall mean costs reasonably incurred by Design-Builder in the
proper performance of the Wark. The Caost of the Work shall include only the following:

7.6.1.1 Wages of direct employees of Design-Builder performing the Work at the Site or.
with Owner's agreement, at locations off the Site, provided, however, that the costs for
those employees of Design-Builder performing design services shall be calculated on the
basis of prevalling market rates for design professionals performing such sarvicas or, if
applicable, those rates set forth in an exhibit to this Agreement.

7.5.1.2 Wages or salaries of Design-Builder's supervisory and administrative personnel
engaged in the performance of the Work and who are located at the Sile or working off-
Site ta assist in the praduction or transportation of material and equipment necessary tar
the Work.

7.5.1.3 Wages or salares of Design-Builder's personnel stationed al Destgn-Builders
principal or branch offices, but only to the extent said personnel are identified in the Design-
Bullder's Proposal and performing the function set forth in said Proposal. The reimbursable
costs of personnel stationed at Design-Builder's principal or branch offlices shall include a
TEN percent (10%) markup to compensate Design-Buildar for the Project-related overhead

associated with such personnal.

7514 Costs incurred by Design-Builder for employee benefits, premiums, taxes,
insurance, conlributions and assessments required by law, colleclive bargaining
agreements, or which are customarily paid by Design-Builder, to the extent such cosls are
based on wages and salaries paid to employees of Design-Builder covered under Sactions
7.5.1.1 thraugh 7.5.1.3 hereof.

75.1.5 The reasonahle parlion of the cost of travel, accommodalions and meals fqr
Design-Builder's personne} necessarily and directly Incuried in connection with the
performance of the Wark.
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7.5.1,6 Payments prapery made by Design-Builder to Subcontractors and Design
Consultanis for performance of portions of the Work, including any insurance and bond
premiums incurred by Subcontractors and Design Consultants.

7.5.1.7 Costs incurred by Design-Builder in repairing or correcting defective, damaged
or nonconforming Work {including any wamanly or correclive Work performed after
Substantial Completion), provided that such Work was beyond the reasonable control of
Design-Builder, or caused by the ordinary mistakes or inadvertence, and not the
negligence, of Design-Builder or those working by or through Design-Builder. If the costs
associated with such Work are recoverable from insurance, Subcontractors or Design
Consuitants, Design-Builder shall exercise best efforts to obtain recovery from the
appropriate source and provide a credit to Owner if racovery is obtained.

7.56.1.8 Cosls, including transportation. inspection, testing, storage, and handling of
materials, equipment, and supplies incorporated or reasonably used in completing the
Work.

7.5.1.9 Costs less salvage value of materials, supplies, teamporary facilities, machinery,
equipment and hand tcols not customarily ovmed by the workers that are not fully
consumed in the performance of the Work and which remain the property of Design-
Builder, induding the costs of lransporting, inspecling, lesting, handling, installing,
maintaining, dismantling, and removing such items.

7.6.1.10 Costs of removal of debris and waste from the Site.

7.5.1.11 The reasonable costs and expenses incurred in establishing, operating and
demobilizing the Site office, including the cost of facsimile transmissions, long-distance
telephone calls, pastage and express delivery charges, telephone service, photocopying,
and reasonable petly cash expenses.

7.5.1.12 Rental charges and the costs of transportation, installation, minor repairs and
replacements, dismantling and removal of temporary facilities, machinery, equipment and
hand tools not customarily owned by the workers, which are provided by Design-Builder al
the Site, whether rented from Design-Builder ar others, and incurred in the performance of

the Work.

7.5.1.13 Premiums for Insurance and bonds required by this Agreement or the
performance of the Work.

7.5.1.14 Al fuel and utility costs incurred in the performance of the Work.

7.5.1.15 Sales, use, or similar taxes, tariffs, or duties incurred in the performance of the
Woark.

7.5.1.16 Legal costs, court costs, and cosls of mediation and arbitration reasonably
arising from Design-Builder's performanca of the Wark, provided such costs do not arise
from disputes betwean Owner and Design-Builder.

7.5.1.17 Costs for permits, royallies, licenses, tests and inspections incurred by Design-
Builder as a requirement of the Contract Doguments.

7.5.1.18 The cost of defending suits or claims for infringement of patent rights arising from

the use of a particular design, process, or product required by Owner, paying legal

judgments against Design-Builder resulling from such suits or claims, and paying
. setlements made with Owner's consent.
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7.5.1.19 Deposits which are lost, except to the exienl caused by Design-Builder's
negligence.

7.5.1.20 Cosls incurred In preventing damage, injury, or loss in case of an emergency
affecling the safely of persons and propenty.

7.5.1.21 Accounting and data processing cosls related to the Work.

7.5.1.22 Other costs reasonably and properly incurred in the performance of the Work to
the extent approved in vrriting by Owmner.

[Design-Builder and Owner may want to consider adding the following Saction
7.5.1.23 to address the payment of warranty work.]

O 7.5.1,23 Owner and Design-Builder agree that an escrow account in the amount
of - __, shall be established prior to Final Completion, which escrow
shall be used to reimburse Design-Builder for the Costs of the Work incurred affer Final
Completion to perform warranty Work. The escrow agreement will provide that any sums
not used at the expiratian of the warranty period shall be retumed to Owner, subject to any
savings Design-Builder may be entitled to under this Agreement. In the event the warranty
escrow account is exhausted, bul funds remain under the GMP, Ovmer shall be abligated
to pay Design-Builder the Cosls of the Work incurred after Final Completion o parform
warranty Work up to the GMP.

752 Non-Relmbursable Costs. The folloving shall be excluded from the Cost of the Work:

7.5.2.1 Compensation for Deslgn-Builder's personnel stationed af Dasign-Builder's
principal or branch offices, except as provided for in Sections 7.5.1.1, 7.5.1.2,and 7.5.1.3
hereof.

7.5.22 Overhead and general expenses, excepl as provided for in Section 7.5.1 hereof,
or which may be recoverable for changes to the Work.

75623 The cost of Design-Builder's capital used in the performance of the Work.

7.524 If the parties have agreed on a GMP, costs that would cause the GMP, as
adjusted in accordance with the Contract Documents, to be exceeded.

7.6 The Guarantead Maximum Price.

7.6.1 Design-Builder quarantees that it shall not exceed the GMP of
Doltars ($ ). Documents used as a basis for the GMP shall be identified in the
Contract Price Amendment lo this Agreement. Dasign-Builder does not guarantee any specific line
item provided as part of the GMP and has the sole discretion to apply payment due to overruns in
one line item to savings due to underruns in any other line item. Design-Builder agrees, hawever,
that it will be respansible far paying all cosls of completing the Work which exceed the GMP, as

adjusted in accordance with the Contract Documents. (wisle the Cantract Price Amendmor wil b diraloped
in advance or cancuwrently with Ibe execution of ifss Agraemanl, it is recommended that such exbibit includa the dams cal
farth In Section 2.3 above, to enswee that the basis for the GMP is wall urdersivod).

7.6.2 The GMP includes a Contingency in the amount of
Daollars ($ ) which is available for Design-Builder's exclusive use for unanticipated
costs it has incurred that are not the basis for a Change Order under the Contract Documents. By
way of example, and nol as a limitation, such costs may include: (a) trade buy-out differentials: (b)
overtime or acceleration, (¢) escalation of materials; (d) corraction of defeclive, damaged or
noncanfarming Wark, design errors or omigsions, however caused; (e) Subcontractor defaults; or
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1.7

(f) those events under Section 8.2.2 of the General Conditions of Contract that result in an extension
of the Contract Time but do not result in an increase in the Contract Price. The Contingency is not
available to Owner for any reason, including changes in scope or any other item which would enable
Design-Builder ta increase the GMP under the Contract Documents. Design-Builder shall provide
Owmer notice of all anticipated charges against the Contingency and shall provide Ovmer as part
of the monthly status report required by Section 2.1.2 of the General Conditions of Contract an
accounting of the Contingency, including all reasonably foreseen uses or potential uses af the
Contingency in the upcoming three (3) months. Design-Builder agrees that with respect to any
expenditure from the Conlingency refating to a Subcontractor defaull or an event for which
insurance or hond may provide relmbursement, Design-Builder will in good faith exercise
reasonable steps to oblain performance from the Subcontractor and/or recovery fram any surety
or insurance company. Design-Builder agrees that if Design-Builder is subsequently reimbursed
for said costs, then said recovery will be credited back to the Contingency.

7.6.3 Savings.

7.6.3.1 If the sum of the actual Cost of the Work and Design-Builder's Fee (and, if
applicable, any prices established under Section 7.1.3 hereat) is less than the GMP, as
such GMP may have been adjusted over the course of the Project, the difference
{"Savings") shall be shared as follows:

[Choose one of the following.]

X FIFTY percent (50%) to Design-Builder and
__ FIFTY_ .. percent (50%) to Owner.

or

O The first _ o Dollars (§ ) of Savings
shall be provided to (choose either Design-Buikder or Owner) .
with the balance of Savings, if any, shared | percont ( %)
lo Design-Bullder and B p— percent ( %) to Owner.

7.6.3.2 Savings shall be calculated and paid as part of Final Payment under Section 8.4
hereof, with the understanding that to the extent Design-Builder incurs costs after Final
Completion which wauld have been payable to Design-Buikler as a Cost of the Wark, the
parties shall recalculate the Savings in light of the costs so incurred, and Design-Buildor
shall be paid by Ovmer accordingly.

Allowance ltems and Allowance Values.

7.7.1  Anyand all Allowance llems, as well as their corresponding Allowance Values, are sel forth
in the Contract Price Amendment or the Proposal.

7.7.2  Design-Builder and Ovmer have worked logether to review the Allowance Items and
Allowance Values based on design information then available to detemine that the Allowance
Values constlilute reasonable estimates for the Allowance ltems. Design-Builder and Owner will
continue working closely together during the preparalion of the design to develop Construclion
Documents consistent wilh the Allowance Values. Nothing herein is intended in any way to
conslitute a guarantee by Design-Builder that the Allowance ltem in question can be performed for
the Allowzance Value.

7.7.3  No work shall be performed on any Allowance Item without Design-Builder first obtaining
in writing advanced autharization to proceed from Qwner. Qwner agrees that if Design-Builder is
not provided writlen autharization to proceed by the date set forth in the Project schedule, due to
no fault of Design-Builder, Design-Builder may be entitled to an adjustment of the Contract Time(s)
and Contract Price.
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77.4 The Allowance Value includes the direct cost of labor, materials, equipment, transporlation,
taxes, and insurance associated with the applicable Allowance Item. All other costs, including
design fees, Design-Builder's overall project management and general conditions costs, overhead
and Fea, are decmed to be included in the original Cantract Price, and are not subject to adjustment
notwithstanding the actual amount of the Allowance ltem.

775 Whenever lhe actual costs for an Allowance Item is more than or less than the stated
Allowance Value, the Contract Price shall be adjusted accordingly by Change Ordor, subject to
Saction 7.7.4. The amaunt of the Change Order shall reflect the difference between actual costs
incurred by Design-Builder for the particular Allowance Item and the Allowance Value.

7.8 Performance Incentives,

781 Owner and Design-Builder have agreed to the performance incentive arrangements sat
forth in the Design-Builder's Proposal.

Article 8

Procedure for Payment

8.1 Payment for Preliminary Services. Design-Builder and Owner agree upon the following method far
partial and final payment to Design-Builder for the services hereunder: {Insarl tarms.)

8.2 Contract Price Prcgress Payments.

821 Design-Builder shall submit to Owner on the TWENTY-FIFTH (25TH) day of each manth,
beginning with the first month after the Date of Commencement, Design-Builder's Application far
Payment in accordance with Article 6 of the General Conditions of Contract.

§.2.2 Owner shall make paymant within ten (10) days after Owner's receipl of each praperiy
submitted and accurate Application for Payment in accordance with Article 6 of the General
Conditions of Contract, bul in each case less the total of payments previously made, and less
amounts properiy withheld under Section 6.3 of the General Conditions of Confract.

8.2.3 If Design-Builder's Fee under Section 7.4 hereof is a fixed amount, the amount of Design-
Builder's Fee o be included in Design-Builder's monthly Application for Payment and paid by
Owner shall be proportional to the parcentage of the Work completed, less payments previausly
made on account of Design-Builder's Fee.

8.3 Retainage on Progress Paymenls.

8.3.1 For Phase 2 progress payments, Owner will retain FIVE percent (5%) of each Apgplication
for Payment provided, however, that when fifty percent (50%) of the Work has been salisfaclorily
completed by Design-Builder and Design-Builder is otherwise in compliance with its contraclual
abligations, Owner will not retain any additional retention amounts from Design-Builder's
subsequent Applications for Paymant. Owner will also reasonably consider reducing retainage for
Work completed early in the Project.

8.3.2 Wilhin filteen (15) days after Substantial Completion of the entire Worlk or, if applicable,
any portion of the Work, pursuant to Section 6.6 of lhe Geaneral Condilions of Contract, Owner shall
release to Design-Builder all retained amounts relating, as applicable, to the entire Work or
completed portion of the Worlk, less an ameunt equal to: (a) the reasenable value of all remaining
or incomplete items of Work as noted in the Certificate of Substantal Completion; and {b) all other
amounts Owner is enfitled to withhold pursuant to Section 6.3 of the General Conditions of
Contract.
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[if Owner and Design-Builder have established a warranty reserve pursuant o Section
7.5.1.23 above, the following provision should be included.]

| If a warranly ressrve has been established pursuant to Section 7.5.1.23 above, Owner
shall at the time of Substantial Completion retain the agreed-upon amounts and astablish an
escrow account as contemplated by Section 7.5.1.23 above. .

84 Final Payment. Design-Builder shall submit its Final Applicalion for Payment to Owner in
accordance with Section 6.7 of the General Canditions of Contract. Owner shall make payment on Design-
Builder's property submitted and accurate Final Application for Payment (less any amount the parties may
have agreed to set aside for warranty work) within ten (10) days after Owmner's receipt of the Final
Application for Payment, provided that Design-Builder has satisfied the requirements for final payment seat
forth in Section 6.7.2 of the General Conditions of Cantract.

85 Interest. Payments due and unpaid by Owner to Design-Builder, whether progress payments or
final payments, shall bear interest commencing five (5) days after payment is due al the rate of ONE percent
{1%) per month until paid.

8.6 Record Keeping and Finance Controls. Design-Builder acknowledges that this Agresment is to be
administered on an “apen book® arrangament rolative to Costs of the Work with the exception of self-
performed work, general condition and general requirement costs which will be established as lump sum
values and shall not be subject 1o an "open-book™ arangement. Design-Builder shall keep full and detailed
accounts and exercise such controls as may be necessary for proper financial management, using
accounting and contral systems in accordance with generally accepled accounting principles and as may
be provided in the Contract Documents. During the performance of the Woark and for a period of three (3)
years after Final Payment, Owner and Owner's accountants shall be afforded access 1o, and the right to
audil from lime to time, upon reasonable notice, Design-Builder's records, books, correspondence, receipts,
subcontracls, purchase orders, vouchers, memoranda, and other data relaling to the Work, all of which
Dasign-Builder shall preserve for a period of three (3) years after Final Payment. Such inspection shall take
place at Design-Builder's offices during nomal business hours unless anolher locatlon and time is agreed
to by the parties. Any multipliers or markups agreed to by Owner and Design-Builder as part of this
Agreement are only subject to audit to confirm that such multiplier or markup has been charged in
accordance with this Agreement, but the composition of such mulliplier or markup Is not subject to audil.
Any lump sum agreed to by Owner and Design-Builder as part of this Agreement is not subject to audit.

8.7 Prompt Progress Payment to Subcontractors.

All Contracts and Subcontracts (all tiers), shall contain the following provisions:

8.7.1 Prompt Payment To Subcontractors A Design-Builder, prime contraclor or subcontractor
shall pay a subcontractor not later than 10 days of receipt of each progress payment in accordance
with the provision in Saction 7108.5 of the Califomia Business and Professions Code concerning
prompl payment to subcontractors. The 10 days is applicable unless, a longer perlod Is agreed to
in wriling. Any violation of Section 7108.5 shall subject the violating contractor or subcontractor to
the penalties, sanction and other remedies of that section. Federal regulation {49 CFR 26.29)
requires that any delay or postponement of payment over 30 days of receipl of each payment may
take place only for good cause and with the Owner’s prior written approval. These requircments
shall not be construed to limit or impair any contraclual, administralive, or judicial remedies
otherwise, avallable 1o the prime contractor or subcontractor in the event of a dispute involving late
payment, or nonpayment by ihe Design-Builder, deficient subcontract performance, or
noncompliance by a subcontractor. This provision applies to both low-and very low-income prime
conlractars and subcontractors as well as those that are nal.

8.7.2 Prompt Payment Of Funds Withheld To Subcontractors. The Owner shall hold retainage
from the prime contractor and shall make prompt and reguiar incremental acosptances of portions,
as determined by the Owner of the contract work and pay retainage to the Design-Buikder based
on these acceptances. The Design-Builder, prime contractor or suhcontractor shall returm all
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monies vithheld in retention from a subcontractor within 30 days after receiving payment for work
salisfactorily completed and accepted including incremental acceptances of portions of the contract
work by the Owner. Federal regulations (49 CFR 26.28) require that any delay or postponement
of payment over 30 days may take place only for gaod cause and with the agency's prior written
approval. Any violation of this provision shall subject the violating prime contractor or subcontractor
to the penallies, sanctions, and other remedies specified in Section 7108.5 of the Califomia
Business and Professions Code. These requirements shall not be conslrued to limit or impair any
contractual, administrative, or judicial remedies otherwise, available to the prime contractor or
subcontractor in the event of a dispute involving late payment, or nonpayment by the prime
conlractor, deficient subcontract performance, or nancompliance by a subcontractor. This provisian
applies to both low-and very low-income prime conlraclors and subcontractors as well as those
that are not.

Article 9

Termination for Convenience

9.1 Upoan ten (10 days' written notice to Design-Builder, Owner may, for its convenience and vathout
cause, elect to terminate this Agreement. In such event, Owmner shall pay Design-Builder for the fallowing:

9.1.1 Al services performed and Work executed and for proven loss, cost, or expense in
conneclion wilh the servicas and Work;

912 The reasonable costs and expenses attrbutable to such termination, including
demobilization costs and amounts due in seltlemant of tlerminated contracts with Subcentractors

and Design Consultanis; and
[Choose one of the following.]
[ The fair and reasonable sums for overhead and profit on the sum of items 9.1 .1and 9.1.2 above.
or

X Overhead and profit in the amount of TEN percent (10%) on the sum of items 9.1.1 and 9.1.2
above.

9.2 In addition to the amounts set forth in Scction 9.1 above, Design-Builder shall be entitled to receive
one of the following if the parties agrec to an additional payment:

9.2.1 If Owner lerminates this Agreaman! prior to commencement of consiruction, Design-
Builder shall be paid ZERQ percent (0%) of the remaining balance of the Contract Price or, if a
GMP has not been established, the remaining balance of the most recent estimated Contract Price.

9.2.2 If Owner terminales this Agreement after commancament of construction, Design-Builder
shall be paid TEN pereent (10%) of the remaining balance of the Contract Price or, if a GMP has
not been established, the remaining balance of the most recent estimated Contract Price.

93 If Owner terminates this Agreement pursuant to Section 9.1 above and proceads 1a design and
construct the Project through its emplayees, agents or third parties, Owner's rights to use the Work Product
shall be as set forth in Article 5 hereof. Such rights may not be transferred or assigned to others vathout
Design-Builder's express written consent and such third parties’ agreement to the terms of Article 5.
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Article 10

Representatives of the Parties

10.14 Owner's Representatives.

10.1.1 Owner designates the individual listed below as its Senior Representative ("Owner's Senior
Representative™), which individual has the authority and responsibility for avoiding and resoiving
disputes under Section 10.2.2 of the General Condlitions of Contract: (Identify individual's name,
title, address, and telephone numbers.)

Nicholas Mascia

Capital Projecls Interim Director
2600 Fresno Street

Fresno, CA 93721
559-621-8703

10.1.2 Owner designates the individual listed below as itls Owners Representative, which
individual has the authority and responsibility set forlh in Section 3.4 of the General Conditions of
Contract: (Identify individual's name, litle, address, and telephone numbers.)

Daniel Carrion

Licensed Professional Engineer
747 R Straat

Fresno, CA 93721
559-621-8871

10.2  Design-Builder's Representatives.

10.2.1 Design-Builder designates the individual listed below as its Senlor Representative
(‘Design-Builder's Senior Representative”), which individual has the authorily and responsibility for
avolding and resolving disputes under Section 10.2.2 of the General Conditions of Contract:
(Identify individual's name, title, address, and telephane numbers.)

NMatt Prince

Vice President/Director of Construction
96 Corporate Park

Irving, CA 92606

714-921-1660

10.2.2 Design-Builder designates the individual listed below as its Design-Buikler's
Representative, which individual has the authority and responsibility sct forth in Section 2.1.1 of
the General Conditions of Contract: (Identify individual's name, iille, address, and telephone

numbetrs.)

Adam Perringlon
Praject Execulive
96 Corporate Park
Irvine, CA 92606
714-921-1660
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Article 11

Bonds and Insurance

111 Insurance. Design-Builder and Owner shall procure the insurance coverages set forth in the
Insurance Exhibit attached hereto and in accordance with Article 5 of the General Conditions of Contract.

112  Bonds and Other Performance Security. Design-Builder shall provide the following performance
hond and labor and material payment bond or other performance security:

Performance Bond.
(Check one box only. If no box is checked, then no bond is required.)

(] Required <] Not Required

Payment Bond.
[Check one box only. If no box is checked, then no bond is required.]

] Required X Not Requirad

Other Performance Securily.
[Check one box only. If no box is checked, then no other performance security Is required.
If the “Required” box is checked, identify below the specific performance security that is
being required and all salient commercial terms associated with that security.]

O Required Not Required

Article 12

Other Provisions
121 Other provisions, if any, are as follows: (Insert any addilional provisions.)
12.2  Listing of Exhibits and documents incorporated herein:

Exhibit A — Owner's Project Criteria

Exhibit B - Scope of Sarvices

Exhibit C — Disclosure of Conflict of Interest

Exhibit D — DBIA Document No. 535, Standard Form of General Conditions of Contract Between
Owner and Design-Builder (2022 Edition) ("General Conditions of Contract”)

Contract Price Amendment, if any.
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in execuling this Agreement, Owner and Design-Builder each individually represents that it has the
necessary financlal resources to fulfill its obfigations under this Agreement, and each has the necessary
corparate approvals to exacute this Agreement, and perform the services described herein.

OWNER: DESIGN-BUILDER:
Nicholas MMascia . m 0)1 nstruction cgm any, InG.
(Neme of Ownar) jgn-Buidsr)
_/_, /’)/0
(Signature) L
245 ). U ATEA KENT MATRANGA, PRESIDENT
(Printed Name) o (Printed Name) "

Capital Prajecls Director o
(Titla) (Title)

Date: #LZJ ey . Date: 528 / LS

Caution: An original DBIA document has this cautlon printed in blue. This is a printable copy and
an original assures that changes will not be obscured as may occur when documents are

reproduced.
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The license for use of this document expires 1 year from the date of purchase.
To renew your license, visit store.dbia org.

Questions? We’re here to help.

Contact us

CERIGNBUILD

AMETITURE OF asrAI0s

Design-Build Institute of America
1001 Pennsylvania Ave. NW, Suite 410
Washington, DC 20004

(202) 682-0110
dbia@dbia.org
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. EXHIBIT A
OWNER’S PROJECT CRITERIA
Progressive Design-Build Agreement Between
City of Fresno (City) and Bomel Construction Company Inc. (Design-Build Entity)
NORTH FULTON PARKING STRUCTURE

1. PROJECT DELIVERY AND OBJECTIVES

11

1.2

1.3

1.4

1.5

The North Fulton Parking Structure Project (Project) will be designed and constructed in two
phases using the progressive design-build delivery method as follows:

1.1.1  Preconstruction Phase (Phase One): Prepare design to approximately 80 percent
complete and establish a Guaranteed Maximum Price (GMP) proposal

1.1.2  Construction Phase (Phase Two): Upon award of a contract for the GMP or lump-sum
price by the Owner, complete design, construction, and post-construction tasks
including site facilities testing, as-built recording, warranty, and support

1.1.3  Due to funding availability the project may not include all recommended technology
or advanced technologies as detailed in the design. An amendment may be negotiated
to mitigate any discrepancies within the scope of work.

Construction will consist of a new multi-level parking structure containing 234 stalls with a
footprint of approximately 30,000 square feet. The City intends to own, manage, and operate
the this structure in Downtown Fresno. The structure will feature natural ventilation, an
optimum number of spaces, ingress and egress access points, multiple stairways, ADA
compliant elevators, automation equipment (islands, kiosks, entry gates, etc.) and video
surveillance cameras.

The site shall be designed to accommodate the North Fulton Parking structure along with future
development of housing units, retail spaces, and green space area, optimizing use of shared
spaces as much as possible.

All proposed exclusions to the requirements of the Owner’s Project Criteria must be listed in

detail.

The City’s objectives for delivery of the Project are as follows:

1.5.1 Design a high-quality structure while engaging the stakeholders to include needed
features and amenities

1.5.2  Deliver a high-quality and sustainable parking structure in accordance with industry
design and construction standards within the prescribed schedule and budget

1.5.3  Develop the two parcels in a coordinated, efficient, and complimentary manner to best
serve the targeted community

1.5.4 Provide a structure on a site layout to enhance and encourage an active healthy
lifestyle
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155 Provide real-time data, communication, and reporting functionality from the parking
facility general location for ingestion by the City of Fresno.

1.5.6  Standardize parking automation and video surveillance within the parking facility.
1.5.7  Ensure a high degree of cost and schedule certainty

1.5.8  Minimize impacts to ongoing retail, traffic, and area events

1.5.9  Ease of future development and expandability

1.5.10 Enhance the community experience through use of aesthetically pleasing elements,
intuitiveness, and technology

1.5.11 Enhance opportunities to advance sustainability

1.5.12 Achieve an optimal balance of risk allocation between the Owner and the Design-
Builder

2. PHASE 1 PRECONSTRUCTION SERVICES

2.1

2.2

2.3

2.4

Phase One scope of services performed by the Design-Builder will include (at a minimum) the
following detailed tasks and deliverables:

Project site and existing conditions review and verification:

2.1.1  Review of existing utilities

2.1.2  Subsurface utility location survey

Basis of Design Report preparation:

2.2.1  Design criteria

2.2.2  Preliminary design including preliminary Drawings and Technical Specification outlines
2.2.3  Preliminary construction organization, work plan, and schedule

2.2.4  Regulatory requirements and permit acquisition planning

2.2.5  Project budget estimate update

30, 60, and 80 percent design preparation

2.3.1  Bi-weekly team meetings

2.3.2  Further Drawing development

2.3.3  Technical Specification development

2.3.4  Construction work plan and schedule update

2.3.5  Subcontract and equipment procurement plan development

2.3.6  Cost estimate updates

Guaranteed Maximum Price (GMP) development

2.4.1 Phase Two contract finalization and negotiation meetings and team meetings

2.4.2 GMP proposal development
Exhibit A
Page 2 of 13



243
24.4

Final construction work plan and schedule development

Final regulatory and permitting plan

2.5 Project Management

251
252
253
25.4
255
2.5.6

Bi-weekly team meetings

Project Management Plan development and implementation
Quality Plan development and implementation
Administering biweekly team meetings and updates
Progress meetings and progress reports

Progress payment and invoicing

3. PHASE 2 CONSTRUCTION SERVICES

3.1 Phase Two scope of services performed by the Design-Builder will be further defined and
negotiated during execution of Phase One services and will generally include the following:

3.1.1
3.1.2
3.1.3

3.14
3.15

Assistance in obtaining regulatory approval and permit acquisition.
Preparation of "issued for construction" design documents.

Procurement of materials, equipment, subcontractors, construction, and construction
management services

Engineering services during construction, start-up, testing, commissioning and training

Preparation of record documents and O&M manuals, and warranty services

4. COMMUNICATIONS AND SUBMITTALS

4.1 Regular meetings will be held throughout the life of the project. The Owner and Design-Builder
will work together to determine the appropriate frequency, duration, and format (virtual or in-

person).

4.2 All document submittals must be addressed to the Project Manager for the City of Fresno.
Document delivery may be via email, mail, Microsoft Teams, or file transfer protocol. A
transmittal cover sheet must be utilized for all document submittals.

5. SITE OVERVIEW

5.1 The site consists of two contiguous parcels: 46620651T and 46620650T. The site is generally
bounded by Tuolumne Street, Broadway Street, Congo Alley, and Merced Street as shown below
(Figure 1).
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5.2 North Fulton Parking Structure
5.2.1 Zoning Highlights
e Size: 1.66 Acres
e Addresses: APN 46620651T and 46620650T.
e Zoning: DTC - Downtown Core

e The DTC District will foster the enhancement of Fresno’s business, shopping, and
cultural heart by guiding the development of the densest, most active, and most
interesting mixed-use urban center in the region.

e Features multi-levels as required
e 234 parking stalls
¢ Two (2) gated access points
e This garage will be used for residential, new and existing retail, and event parking.
5.3 Utilities
5.3.1 The site has access to:
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6.

Water (City of Fresno)

Trash (City of Fresno)

Sewer (City of Fresno)

Storm Water (Fresno Metropolitan Flood Control)
Gas (PG&E)

Electric (PG&E)

PARKING STRUCTURE SCOPE OF WORK

6.1 The size of the facility and specific site features/amenities will be determined through the
stakeholders and City’s preference and shall reflect a functional structure through a design
which may include sustainable features.

6.2 All aspects of the design should prioritize accessibility.

6.3 The exact size of the North Fulton Parking Structure will be determined from the feature
selection made by the stakeholders, but a multi-level structure with an approximate footprint
of 30,000 square feet and 234 stalls is anticipated. The project is currently being funded to
support construction of a 234-stall structure, however, additional funding being pursued to
increase capacity to 647 stalls.

6.4 The Design-Builder shall include the following systems in the facility and shall work with the City
to define the requirements during the design phase. These systems include, but are not limited

to:

6.4.1

6.4.2
6.4.3
6.4.4
6.4.5
6.4.6
6.4.7

6.4.8
6.4.9
6.4.10

6.4.11

Building Management System Metasys (or similar system) for the purpose of
integrating and controlling energy efficient lighting

Access control

Optimized number of spaces

Multiple stairways and ADA compliant elevator access points
Consideration of innovative technology

Parking automation and video surveillance systems

Provides natural ventilation. No mechanical ventilation required for this occupancy
classification building of an $-2 open parking garage, as determined by the California
Building Code (CBC).

install conduits for future EV Charging Infrastructure
Fiber connectivity between buildings/future buildings

Two-bay, two-way traffic vehicle vertical circulation system with interior speed ramp
and one flat bay centered, and two, two-way traffic on the exterior and 90-degree
stalls.

Two-lane vehicle ingress from off Merced Street with two-lane egress onto Broadway
Street at the opposite corner of the structure.
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7.

6.4.12
6.4.13
6.4.14

6.4.15

Regularly shaped building approximately 140" wide (e/w) by 220’ long (n/s).
Roughly 234 parking stalls with design efficiency of 295 square feet per stall.

Pedestrian circulation consists of one elevator with an adjacent convenience/egress
stair with an additional stair on the opposite corner or as required to maximize
efficiency.

Fully sprinklered as required by local ordinance.

ELECTRICAL SYSTEM BUILDING REQUIREMENTS

7.1 Mechanical power distribution shall be served at the voltage required by the mechanical system
equipment. Most equipment shall be served at 480V, 3 phase, 3 wire or 208V, single phase.

7.2 Exceptions may occur for motor loads smaller than % horsepower for some rooms where small
HVAC units may be served at 208V, single phase.

7.3 All HVAC equipment if required shall have motor starting devices provided with the equipment,
individual motor starters, or variable speed drives as appropriate for the equipment’s function.

7.4 Building requirements shall be as follows:

7.4.1

7.4.2
7.4.3
7.4.4

7.4.5
7.4.6

7.4.7
7.4.8
7.4.9

7.4.10
7.4.11
7.4.12

7.4.13
7.4.14

Convenience outlets 180VA in corridors and in finished spaces shall be circuited at a
maximum of eight (8) per circuit.

Lighting branch circuits loaded to maximum of 16 amps.
Voltage Drop calculations required per Title 24.

Each outlet in toilets, maintenance, mechanical, elevator and within six feet of a sink,
faucet or other wet areas shall be individually GFCI type.

Lighting loads shall be calculated as described in CEC

All new Switchboards, Distribution Panels, Panel boards and Motor Control Centers
shall be provided with aluminum or copper bus.

All new transformers shall be provided with aluminum or copper winding
All lighting loads shall be disaggregated from other loads per Title 24

All HVAC shall be fed in aggregate and each HVAC load rated at least 50kVA per Title
24

All domestic water and service pumps shall be fed in aggregate per Title 24.
All elevators, escalators and moving walkways shall be fed in aggregate per Title 24.

New feeders shall be provided with aluminum or copper conductors based on project,
budget, and electrical raceway sizes.

Low voltage branch circuit wiring shall be MC cable where accepted by CEC/NEC.

Electrical Energy Metering shall be provided as shown on plans and specifications.
Overall energy metering shall be controlled and collated by the Building Management
System provided by the mechanical systems
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7.5

7.6

7.7
7.8

7.9

7.10

7.11

7.12

7.13

The fire alarm system shall be a fully addressable, microprocessor control system. The fire alarm
system is to be free air where permitted by code requirements.

The system shall utilize individual addressable smoke detectors, heat detectors, manual pull
stations, signal modules and control modules.

Annunciation devices such as horns and strobes shal! be installed in all common areas.

Water flow detection devices shall also be installed to report when the sprinkler system has
been activated.

Emergency Voice Alarm Communications system is required based upon on current occupancy
load understanding for this project.

The system will report date, time, device type, device ID, location & type of alarm that is
received.

The addressable fire alarm system shall consist of the following:
7.11.1 Main fire alarm control panel located at the ground floor.
7.11.2 Code required shut down of mechanical HVAC systems.

7.11.3 Annunciation panel located in the main lobby with easy access for the Fire
Department.

7.11.4 Ceiling mounted smoke and heat detectors in all required electrical and mechanical
rooms, elevators machine rooms and lobbies.

7.11.5 Audiovisual alarm stations along all egress routes, in toilet areas and in lobbies. Visual
alarm devices will be installed in all common areas required to comply with ADA
requirements.

7.11.6 Manual Pull stations along required egress routes.

7.11.7 Minimum of one (1) visual alarm device in each public space. Visual devices shall be
not more than 100 ft. apart in corridors.

Fire alarm system shall be linked with elevators for return of the elevator cab to a
predetermined floor and with mechanical air supply system for shut down in the event of a fire
alarm signal.

The fire alarm system shall also be linked to the sprinkler flow switches and valve monitors. The
complete installation is to conform to the applicable sections of NFPA-101, NFPA-70 and
CEC/NEC article 760.

8. PARKING AUTOMATION SCOPE OF WORK

8.1 The proposed equipment must minimally provide the functions and capabilities identified

below:

8.1.1 Vehicle detector loops ar similar means of vehicle recognition
8.1.2  Ingress/egress access control, including entry and exit gates
8.1.3  Access control in all lanes for monthly keycard users
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8.2

8.3

8.14

8.15
8.1.6
8.1.7
8.1.8
8.1.9

8.1.10

8.1.11

8.1.12

Intercom system directing users via a VOIP interface capable of dialing a cellular
number directly and dialing an off-site call center, potentially including City staff

All necessary software (onsite and offsite)
Anti-vVandalism and Anti-Theft features
Remote client workstation where applicable
Comprehensive vehicle counting and reporting

Customizable reporting, including monthly and daily statistics, and export capability
(Excel, PDF, etc.)

Any Automated License Plate Recognition (LPR) shall conform to City of Fresno
Planning and Development Parking Services Divisions Policy 453 — Automated License
Plate Readers (ALRPs)

The parking automation solution shall include FACTA, PA-DSS, and PCI compliant credit
card software and hardware at a minimum.

Server/PC based systems may be utilized if absolutely necessary, however cloud-based
systems are preferred for these facilities.

8.1.12.1 Server/PC and foundational software (Windows XXX, AV, etc.) shall comply
with ISD computing requirements.

8.1.12.2 Cloud-based systems shall comply with City of Fresno Cloud policy; AO 8-21
(Attachment F)

8.1.12.3 Real-time access on-line to parking equipment must be available without
use of systems such as LogMeln or TeamViewer

8.1.12.4 Cloud-based systems must support SSO user authentication via Microsoft
Azure AD

Entry stations must include the following features and capabilities:

8.2.1

8.2.2
8.2.3

8.2.4

Each machine must contain an intercom/phone dialer capable of communicating to a
cellular phone or a remote call center during and after business hours with a call
forwarding feature and a vend output. Intercom ‘roll-over’ should be capable of being
scheduled, for example, day times call may go to on-site security while after-hour calls
are forwarded to an off-site call center

Capability to communicate to the City network or to a cloud platform

Ability to buffer transaction in the event of a communication failure. Minimum of 2,000
transactions

Ability to arm loop before a transaction can begin in the lane, as well as the ability to
be disabled/locked out if another device is utilizing the same lane

Exit terminals must include the following features and capabilities:

8.3.1

Alert facility office in the event of malfunction
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8.3.2

8.3.3

8.3.4

8.3.5

Each machine must contain an intercom/phone dialer communicate to the parking
office during and after business hours with a call forwarding feature and a vend output

Capability to communicate with facility management computer located in the facility
office

Ability to buffer transaction in the event of a communication failure. Minimum of 2,000
transactions

Ability to be armed before a transaction can begin in the lane, as well as the ability to
be disabled/locked out if another device is utilizing the same lane.

8.4 Gates must include the following features and capabilities:

84.1
8.4.2

8.4.3
8.4.4
8.4.5
8.4.6
8.4.7

Ability to accommodate a straight or folding (articulated) arms

Straight arm gates should be used whenever possible. Vendor shall make
recommendations on straight or articulated gate arms as well as length of gate arms
at each lane and price based on said recommendations.

Low voltage operation

Auto rebound/safety edge

Ability to operate as a free gate

Ability to support multiple devices in one lane example: (card reader, AVI, LPR, etc.)

In lanes where two devices reside, the device not processing the transaction shall be
disabled immediately so that the system cannot be manipulated. This shall take place
within 0.05 seconds.

8.5 The parking automation system must provide access control as specified below:

8.5.1

8.5.2

8.5.3

8.5.4

8.5.5

8.5.6
8.5.7

Keycard access is the recommended credentialling method for this facility. Property
intends to provide users with the same keycard for garage access as building access.

Monthly parkers are expected to utilize keycard access, however, other credentialling
methods such as Bluetooth may be proposed

Visitors to the garage facilities are expected to be allowed entry and exit by means of
tickets dispensed at the entries, however, other means of visitor access such as “entry
by credit card” or app-based access may be proposed.

Time zones
Reader groups
Ability to accommodate other access technologies

Tenants of the facility shall be able to validate visitor parking by means of online
validations and printed validations. Validation usage shall be provided to tenants via a
‘bill-back’ method, so equipment must be able to provide detailed reports for
validation usage by tenant account.

8.6 The parking automation system shall have the ability to provide the following counts:

8.6.1

Monthly Entries and Exits by facility
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8.6.2
8.6.3
8.6.4
8.6.5
8.6.6
8.6.7

Total Lane Travels

Entries by facility

Exits by facility

Differential Counts by facility

All gates shall have a visible mechanical counter to record total lane travels

All counts shall be reported to the facility office in real time

8.7 The parking automation system shall minimally provide the following reports related to
ravenue, access, and counts:

8.71
8.7.2
8.7.3
8.7.4
8.7.5
8.7.6
8.7.7
8.7.8
8.7.9
8.7.10
8.7.11

Daily lane report

Last usage report, showing all active keycards and their last use date and time
Active access card holder report

Card transaction report by date

Count statistics/occupancy report

Duration of stay report with ability to breakdown by 30-minute increments
Entry/exit report by facility and parker type

General Totals Report

Transaction Report
Detailed activity reports on sales inventory, and statistical data by parker type

The (FMS) shall have the ability to retrieve buffered transaction once communication
is restored

8.8 The preferred parking automation system Vendors for these facilities are the following:

Skidata, Inc.
5090 North 40th Street, Suite 450
Pheonix, AZ 85018

TIBA Parking Systems, LLC.
2228 Citygate Drive
Columbus, Ohio 43219

Flash Parking, Inc.
2500 Bee Caves Rd, Bldg Il STE 400
Austin, TX 78746

9. GENERAL SYSTEM REQUIREMENTS

9.1 The parking garage automation system shall be a functional access and vehicle count system,
including but not limited to, control system hardware/software, concrete islands, entry gates,
electrical conduit, loops and wire pulls, power and communication, bollards, etc.
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10.

9.2
9.3

9.4

9.5

9.6

9.7

9.8

9.9
9.10

9.11

9.12

9.13

9.14

9.15

Existing island and conduit placements may be modified as necessary

Design of new fiber infrastructure and backbone connections from City’s existing fiber network
to Project site for proposed parking automation and video surveillance systems.

The proposed parking automation and video surveillance systems shall be able to perform in
and withstand the climate conditions of Fresno, CA in which temperatures can reach more than
110 degrees Fahrenheit and much higher within the non-climate-controlled enclosures within
the parking facilities

The proposed parking automation and video surveillance systems shall have the ability to add
hardware devices to the system in the future without a major upgrade to the core hardware or
software systems within five years after the system is brought online

Software updates including PCI compliance should be provided at no additional charge for life
of equipment

The garage must be capable of functioning in an ‘enterprise’ manner where access and
validations may be set to function at all garages or at only one garage as determined by operator
All network equipment used to connect systems at each site will need to be housed in a lockable
standing four post rack.

All equipment installed on this project shall be ADA compliant and UL approved

The technology shall be an online real-time system with access to system settings and control
for the garage (parking automation and video surveillance)

High and low voltage surge suppression must be included in the installation, and the addition
of power supply battery backup or equal

All devices within the facility shall be able to communicate, in real time, to the facility
management office which may be located onsite or offsite

The remote software shall not be a PC Anywhere or a Log Me In type product. All tasks carried
out on the remote PC should be seamless and not visible at the facility PC. If an on-premises
solution is proposed the City of Fresno provided remote access software shall be utilized
Vendor will be responsible for running all power lines from identified junction boxes to the
equipment

All additional conduit installed at the islands shall be concealed within the concrete islands

VIDEO SURVEILLANCE SYSTEM REQUIREMENTS

10.1

The security video camera management system recommended by the Vendor for this facility
must have the following features:

10.1.1 Centralized management system and standardized access

10.1.2 If an on-premise solution is selected, then a new physical host(s) shall be provided in
each new communications rack to accommodate new services required to support
new Video Surveillance System.

10.1.3 Al network equipment deployed shall be Cisco.
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10.1.4 Cisco C9300 series shall be utilized for new access layer switches and Cisco Industrial
Ethernet (IE) switches shall be utilized if no MEP. All switches shall be compatible and
licensed with Cisco Software Defined Access (SDA).

10.1.4.1 All Cisco switches shall need to be provided with the follow:
e Cisco DNA Advantage Licensing — 60 months
e Cisco SmartNet Total Care — 60 months
+ Requisite optics and modules to support fiber connectivity to a City Hall
10.1.5 Able to be viewed from a computer via a web browser and from a cellular telephone

10.1.6 Show historical video while recording, hold historical data for a minimum of 30 days
and download video

10.1.7 Video Management Systems shall utilize City Single Sign On services. City of Fresno
Cybersecurity Standards shall be met in the deployment of the system. Guidelines and
procedures must follow City of Fresno AO 8-21 Cloud Policy.

10.1.8 Record on motion, adjust to daylight and nighttime vision

10.1.9 Monitor the entire identified area at each facility

10.1.10 Allow future growth of the system to accommodate additional cameras and locations
10.1.11 High-Definition cameras capable of viewing fine details

10.1.11.1 At minimum, the following Pixels Per Foot (PPF) shall be provided by video
surveillance coverage,

¢ Perimeter — Observation 20 PPF

« Exit / Entry Vehicle Gate Points — Recognition 40 PPF

e Garage Circulation Areas — Recognition 40 PPF

o Elevator Lobby Area — Observation 20 PPF

« EV Charing & Parking Payment Stations — Identification 80 PPF

10.1.12 Anti-Vandalism and Anti-Theft features, including, but not limited to, reinforced
mounted hardware, security screws, scratch-resistant domes, and ruggedized.

10.1.13 Must be compatible with City of Fresno Police Department video surveillance
technology; Pelco cameras, and Pelco VideoXpert and Avigilon Unity video
management systems, Further, support the ONVIF protocol and addition of any other
hardware needed to interact with the Fresno Police Department Real Time Crime
Information Center.

10.1.14 The City will consider any additional features suggested by the Vendors

11. SUSTAINABILITY

11.1 All development must meet or exceed the requirements as stated in the following:

11.1.1 Fresno Municipal Code Section 4-116
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11.1.2 California Building Energy Efficiency Standards — Title 24

12. STANDARD DRAWINGS AND SPECIFICATIONS

12.1 The development of the Parking Garage Automation and Video Surveillance Project must
comply with the City of Fresno Standard Drawings and Standard Specifications.

12.2 For information on City of Fresno Standard Drawings and Standard Specifications, please
reference the link below:

https://www.fresno.gov/publicworks/developer-doorway/
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EXHIBIT B

SCOPE OF SERVICES
Progressive Design-Build Agreement Between
City of Fresno (City) and Bomel Construction Company Inc (Design-Build Entity)

North Fulton Parking Structure

Scope of Work

The City seeks to develop a new North Fulton Parking Structure on two contiguous properties in downtown Fresno,
located within the general area bounded by Tuolumne Street, Broadway Street, Congo Alley, and Merced Street
(APN 466-206-50T and APN 466-206-51T). The new development will expand services to the community by
connecting pedestrians, bicyclists, drivers, and highspeed rail riders as a central location to commute through an
area with housing, retail, green spaces, and ongoing activities and events.

The size, specific site features, and amenities of the North Fulton Parking Structure will be determined through
stakeholder and City preference and may include features such as automated parking, surveillance systems, natural
ventilation, and stairways along with elevator access. All aspects of the design should prioritize accessibility. The
exact size of the North Fufton Parking Structure will be determined based on the feature selection following initial
meetings, but a footprint of approximately 30,000 square feet of indoor space is anticipated. The building shall be
multi-story with an optimum design of 234 spaces. The overall site shall be designed to accommodate the North
Fulton Parking Structure and future housing units and retail locations, while optimizing use of shared spaces (e.g.,
parking, and other amenities) as much as possible.

Scope of Services — Preconstruction Services Phase 1
e Task 01 —Site Assessment
o Review and verify project site and existing conditions
o Review zoning regulations
o Review regulatory requirements and planning and development standards
o Review existing technical documentation, surveys, and engineering reports

o Survey land and subsurface utility locations
s Provide complete topographic survey for the limit of work out to the Broadway St and Congo Alley
intersections along Tualumne St and Merced St.
=  Preparation and distribution in AutoCAD an existing conditions base map inclusive of the resolved

property boundary, topographic features of the site and adjacent portions of the parking lot site and off-

site improvements.

= Research and review record plans and survey maps and coordination with the title company as required

to appropriately document any constraining encumbrances.

= Review proposed legal descriptions for property that may be purchased, used for cross-access, etc. and

provide any required feedback.

o Perform additional engineering studies as required to support design and cost estimating
o Site Ground Penetrating Radar Survey (GPRS)

= Provide comprehensive GPRS study within the limit of work to identify any subsurface utilities or

other obstructions that are unknown.
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o Provide geotechnical investigations/testing and reports

Site underground service alert and utility clearing/private and public
Test Borings

Cone Penetration tests (CPT's)

Seismic analysis

Laboratory testing of soil materials

Geotechnical Analysis and Report Preparation

Design support and coordination

o Traffic Studies

o}

L]

Project scoping alignment with City of Fresno traffic engineering
Data collection and traffic modeling
Traffic Study value in this proposal: $30,000.00

PG&E Coordination (temporary power)

Assessment of existing PG&E infrastructure and encumbrances to the site development.
Engage PG&E and begin temporary power application process for construction activities.

e Task 02 —Preliminary Master Site Plan

o Develop a Master Site Plan concept to be utilized as the initial starting point for design considerations
Land Use Entitlements

e}

Development Permit Application and Planning Department entitlement coordination.

Research and confirm existing site conditions, zoning regulations, tocal regulatory, planning and
development standards for the site and project.

Coordinate with the City Capital Projects Department staff in scheduling a project preapplication meeting
with the City of Fresno Building and planning departments to formally introduce the project.

Prepare the land use entitlement application, assumed to be a development permit application along
with all supporting documentation as required by the design team for the complete entitlement
application.

Submit and Marshall the development permit application with the City’s planning department,
conducting follow-up with planning staff to assist with timely processing of such applications.

e Task 03 — Plan Development

o]

Develop the architectural/engineering design (including preparing and submitting intermediate design
review packages) based on active engagement with the stakeholders and City

o Provide an Opinion of Probable Construction Cost with each plan revision

o Confirm adequacy of existing CEQA documentation as design progresses

Three phases of this project are Schematic Concept Design, Design Development Services, and Construction
Documents Development. The following services are included within the three phases:

o}

@]

Establish with the owner/client all parking program requirements for the number of stalls required.

Research State, County, City, zoning, planning and all other jurisdictional parking standards to be used on this
project.

Establish vehicular egress and ingress requirements based on Client requirements.

Identify parking control system desired by the owner.

Determine building height restrictions and required setbacks from appropriate property lines, right of ways,
easements and all other adjacent buildings.

Identify with input of the civil engineer and owner all utilities that need relocated/coordinated under the

footprint of the parking structure.
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o

Provide preliminary options to show possible parking layout solutions, traffic flow, turning radius for user
comfort, structural framing solutions and parking analysis for efficiency. These layouts will establish the overall
dimensions for the parking structure.

Determine location and quantity of all support rooms and utility areas within the parking structure for
efficiency and constructability.

Determine approximate number of stalls per level and square foot per stall for all options.
Lead design development and coordination meetings weekly or biweekly as required.
Create colored renderings of the parking structure and various fagade alternates.
Collaboration with Design Team to coordinate a comprehensive entitlement package.
Construction documents/drawings to be provided to the City for acquisition of permits.

Development of design improvements with opportunities for refinement.

= Fire department fire lanes and aerial access at perimeter of the parking building.

= Fagade options with regard to cost, material availability, lead times, and constructability.

= Elevator lobby configuration and location

= Parking Structure security cameras, Emergency phones, access controls, and parking controls inclusive of
all communication connectivity for such systems to ensure fully functioning turn-key systems. This will
include the direct design and coordination with the City of Fresno stakeholders to ensure the necessary
infrastructure is in place for all systems to properly function.

= Elevator location and vertical circulation patterns

= North and South vehicle control lanes and equipment selection

= Static advertisement signage

= Digital signage manufacturer and constructability

= Decorative lighting, decorative signage, and graphics

s Coordinate the complete design with all governing bodies and authorities having jurisdiction over the
project and ensure the design meets or exceeds all code requirements.

Additional services under planned development shall include:
PG&E Coordination (Permanent Power)

= Coordination with the parking structure electrical engineer to develop building and site electrical loads
and submit the necessary applications for permanent power.

= Engage PG&E and process the permanent power applications and coordinate the preliminary
engineering studies performed by PG&E.

= Applicant Design services for the permanent power to the garage site.

e Task 04 — Proposed Design and Cost Assessment

o

Development of a comprehensive basis of design narrative which summarizes the various programming
functions of the parking building and site improvements.

Development of preliminary floor plans and elevations that express the basis of design narrative.

Development of a preliminary regulatory permitting and construction schedule, permitting strategy to include
all City of Fresno departments, Flood control district, AQMD, etc.

Development of a preliminary budget with the basis of design, preliminary concept plans and schedule
considerations
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Task 05 - Project Management:

o Develop and implement Project Management Plan and strategy for design and preconstruction services as
follows:

Coordinate the design team and stakeholders for bi-weekly meetings.

Capture key design issues and decisions by way of a design resolution log outlining specific issues, tasks,
due dates and responsible individuals required to resolve each design issue.

Implementation of design quality plan by way of monitoring and tracking each plan issuance with design
review by the design team’s internal superintendents, estimating and detailing departments as well as
select trade partners to ensure safety, quality, constructability and cost effectiveness.

Cross discipline peer review of each issuance to ensure plan coordination between all design disciplines.
Development of preliminary construction schedule and monitoring of any potential schedule impacts
that may arise out of specific design decisions.

Coordination of the design with the constructability and logistics of the site.

Best Value Analysis and Value Engineering Alternatives, review plans to identify items where costs
outweigh their value. Continuously perform value engineering throughout the preconstruction process
and present potential alternatives to the City of Fresno and the consultant team for
discussion/consideration.

Provide detailed cost estimates in Excel format to compare different building components as needed
during the various stages of the preconstruction process.

o Monthly progress reports

o Submittal of progress payment applications and documentation

o Development of Cost modeling and design cost impact log

o Preparation, submittal and negotiation of an open-book stipulated lump sum or GMP for the
completion of the construction phase of the project to include the following:

Open-book stipulated lump sum or GMP proposal development.
Final construction work plan and schedule

Final Regulatory permitting plan

Phase 2 construction services contract negotiation meetings.
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Compensation

Compensation for all services described above. Fees will be billed monthly in accordance with the work
completed.

PRECONSTRUCTION SERVICES PHASE 1 $1,612,769.00
Contingency Amount: $160,000.00

Additional Service Fees

There would be no additional services without prior written authorization by the City.

Schedule

Time allotted for each phase is described in detail in Agreement Section 1 Scope of Services
and is summarized below.

Part 1: Programming and Schematic Design 56 calendar days
Part 2: Design Development Phase 56 calendar days
Part 3: Construction Document Phase 117 calendar days
Phase 2 Construction Services To Be Determined
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EXHIBIT C
DISCLOSURE OF CONFLICT OF INTEREST

North Fulton Parking Structure

YES* NO

Are you currently in litigation with the City of Fresno or any of its O X
agents?

Da you represent any firm, organization, or person who is in 0 X
litigation with the City of Fresno?

Do you currently represent or perform work for any clients who 0 ™
do business with the City of Fresno?

Are you or any of your principals, managers, or professionals,
owners or investors in a business which does business with the X O
City of Fresno, or in a business which is in litigation with the City
of Fresno?

Are you or any of your principals, managers, or professionals,
refated by blood or marriage to any City of Fresno employee who o b
has any significant role in the subject matter of this service?

Do vou or any of your subcontractors have, or expect to have, any
6 | interest, direct or indirect, in any other contract in connection 0 ®
with this Project?

* if the answer to any question is yes, please explain in full below.

Explanation: KB“/ M Q‘Z[—‘ i

=
Signature

Bomel is currently working April 8, 2025
“Date

with the City of Fresno on the Derral McGinnis

' “Name
H Street Parking Structure Bomel Construction Co., Inc.
Company o
96 Corporate Park
Address

lrvine, CA 92606
City, State, Zip

Additional page(s) attached. DPW-S Eng CSA, Lang Form Total Few ~ Cantingency (11-2022)
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DBIA Contract Document #535

Standard Form of
General Conditions of
Contract Between Owner
and Design-Builder

Document No. 535
Third Editicn, 2022

@B_é_sign-Buiid Institute of America
Washington, D.C




Design-Build Institute of America - Contract Documents
LICENSE AGREEMENT

By using the DBIA Contract Documents, you agree to and are bound by the terms of this License Agreement.

Liconse. The Design-Build Institute of America ('DBIA") provides DBIA Conlract Documents and licenses their use
worldwide. You acknowledge that DBIA Conlract Documents are pretected by the copyright laws of the United
States. You have a limited nonexclusive license ta: (a) Use DBIA Conlract Documents on any number of machines
owned, leased or rented by your company or organizalion; (b) Use DBIA Contract Documents in printed form for
bona fide contract purposes; and (c) Capy DBIA Conlract Documents into any machine-readable or printed form for
backup or modification purposes in suppart of your permitled use.

User Responsibllity. You assume sole responsibility for the selection of specific documents ar portions thereof to
achicve your intended results, and for the installation, use, and results obtalned from the DBIA Contract Documents.
You acknowledge that you understand that the text of the DBIA Contract Documents has important legal
cansequences and that consultation with an attorney is recommended with respect to use or modification of the
toxt. You will not represent that any of the contract documents you generate from DBIA Contract Documents are
DBIA documents unless (8) the document text is used withaut aiteration or (b) all additions and changes to, and

deletions from, the text are clearly shown.

Copies. You may not use, copy, modify, or transfer DBIA Conliract Dacuments, or any copy, modification or merged
portion, in whole or in part, except as expressty provided far in this license. Reproduction of DBIA Coniract
Documents in printed or machine-readable format for resale or aducational purposes is expressty prohibited. You
viill reproduce and include DBIA's copyright notice on any printed or machina-readable copy. modification, or portion
maerged into another document or program.

Transfers. You may nol lransfer possession of any copy, modification or merged portion of DBIA Contract
Documents to another parly, except that a party with whom you are centracling may receive and use such
transferred material solely for purposes of ils contract with you. You may nol sublicense, assign, or transfer this
license excopt as expressly provided in this Agreement, and any attempt to do so is void.

Term. The licanse is effective for one year from the date of purchase. DBIA may elect o terminate it carlier, by
viritten notice to you, if you fail to comply with any term or condition of this Agreemant.

Limited Warranty. DBIA warrants the elactronic files or other media by which DBIA Confract Documents are
furnished to be free from defects in materials and workmanship under normal use during the Term. There is no
other warranty of any kind, expressed or implied, including, but not limited to the implied warranties of
merchantability and filness for a particular purpose. Some states do not allow the exclusion of implied warranties,
so the above exclusion may not apply to you. This wamanty gives you specific legal rights and you may also have
other rights which vary from state to state. DBIA does not wamant that the DBIA Contract Documents will meet your
requirements ar that the oparation of DBIA Contract Documents will be uninterrupted or arror free.

Limitations of Remedies. DBIA's entire liabllity and your exclusive remedy shall be: the replacement of any
document not meeting DBIA's “Limited Warranty™ which is retumed to DBIA with a copy of your recaipt, or at DBIA's
election, your money will be refunded. In no event will DBIA te llable to you for any damages, induding any lost
profits, lost savings or other incidental or consequential damages arising out of the use or inability to use DBIA
Contract Documents even if DBIA has been advised of the possibility of such damages, or for any claim by any
other party. Some states do not allow the limitation or exclusion of liability for incidental or consequential damages,
so the above limitation ar exclusion may not apply lo you.

Acknowledgment. You acknov/ledge that you have read this agreement, understand it and agrae to be bound by
its terms and conditions and that it will be governed by the laws of the State of California. You further agree that it
Is the complete and exclusive statement of your agraement with DBIA which supersedes any propasal or prior
agreement, oral or written, and any other communications botwecn the parties relating to the subject matter of this

agreement.



INSTRUCTIONS

For DBIA Document No. 535 Standard Form of General Conditions of Contract Between Owner and Design-Builder
(2022 Edition)

General Instructions

No.

Subject

Instruction

Standard
Forms

Standard form contracts have long served an important funclion in the United States and
international construction markets. The common purpose of these forms is 1o provide an
aconomical and convenient way for parties to contract far design and construction services.
As standard forms gain acceptancs and are used with increased frequency, parties are able
lo enter into contracts with greater certainty as to their rights and responsiblilities.

DBIA Standard
Form Contracl
Documents

Since ils formation in 1993, the Design-Build Institute of America (DBIA) has regularly
avalualed the needs of Owners, Design-Builders, and other parlies to the design-build
process in preparation for developing its own centract forms. Consistent with DBIA's mission
of pramulgating best design-buikd practices, DBIA believes that the design-build conlract
should reflect a balanced approach to risk that considers the legitimate interests of all parlies
to the design-build process. DBIA's Standard Form Contract Decuments refiect a modemn risk
allocation approach, allocating each risk to the party best equipped to manage and minimize
that risk, with the goal of promoting hest design-build practices.

Use of Non-
DBIA
Documenls

To avoid inconsistencies amang documants usad for the same project, DBIA's Standard Form
Contract Documents should not be used in conjunclion with non-DBIA documents unlessthe
non-DBIA documents are appropriately modified on the advice of legal counsel. Moroover,
care should also be taken when using diffarent editions of the DBIA Standard Form Dacument
on the same projoct o ensure consistency.

Legal
Consequenoces

DBIA Standard Form Contract Dacuments are lagally binding contracts with important legal
consequences. Conlracling partics are advised and encouraged to seek legal counsel in
completing or modifying these Dacumaents.

Reproduction

DBIA hereby grants to purchasers a limited license to reproduce its Documants consistent
with the License Agreement accompanying these Documents. At least two ariginal versions
of the Agreemant shouki be signed by the parties. Any ather reproduction of DBIA Documents
is strictly prohibited.

Modifications

Effactive contracting is accomplished when the parties give specific thought to their
contracting goals and then tailor the contract to meet the unique needs of the project and the
design-build team. For that reason, these Documents may raquire modification for various
purposes including, for exaniple, to comply with local codes and laws, or to add spacial terms.
DBIA's latest revisions to its Documents provide the parlies an opportunity (o customize their
contractual refationship by selecting various optional confract clauses that may better reflect
the unique needs and risks assaciated with the project.

Any modifications to these Documents should be initialed by the parties. At no lime should a
document be re-yped in its entirety. Re-creating the document violates copyright laws and
destroys one of the advantages of standard forms — familiarity with the terms.

Execution

ILis good practice to execute two original copias of the Agreement. Only persons autharized
ta sign for the contracting parlies may execute the Agreement.
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Specific Instructions

Section Title Instruction
The General Conditions of Contract provide the terms and conditions under which the Work
of the Projact will be performed.
General Pugx(::;en?;;hns This document accompanies DBIA Document No. 525 and DBIA Document No. 530 (sach
' referred to herein generally as "Agreement”). It may also be incorporated by reference info
other related agreements, as between Design-Builder and Design Consultant, and Design-
Builder and Subcontractor.
The folloving Sections reference documents that are {o be allached lo the Agrocment:
General Checklist Section 3.5.1 Owner's Permit List
Aticle 5 Insurance and Bonds
Saction 9.4.2 Unit Prices
211 Schedule The parties are encouraged, if possible, lo agres to a schedule for the execution of the
o Work upon execution of the Agreement or upon establishing the GMP.
Dasign The parties should be aware that in addition to requiring compliance vith state licensing
2.2.1 Professiona! laws for design professionals, some states also require that the design prafessional have
Services a corporate professional license.
Design-Builder’s obligation is to defiver a design that meets prevailing industry standards.
However, DBIA has provided the pariies at Article 11 of the Agreement an oplicnal
Standard of Care provision whereby If Owner can identify specific performance standards lhat can be
for Desian abjectively measured, Design-Builder is obligated o design the Project to salisfy these
231 Professi r?al' g standards if this opticnal provision is selected. To avoid any canfusion and to ensure that
Services the parfies fully understand what their obligations are, the specific performance standards
sheuld be clearly identified and should be able to be abjectively measured. Design-Builder
should recognize that this is a heightened standard of care that has insurance ramifications
that should be discussed with Design-Bullder's insurance advisor.
Design-Builder is respansible for obtaining all necessary permits, approvals, and licenses,
Government except to the extent spacific permits, approvals, and licenses are set farth in an Owner's
3.5.1 Approvals and Permit List, which must be attached as an exhibit 1o the Agreement. The parties, prior o
Pemils axceution of the Agreement, should discuss which permits, approvals and licanses need
to be obtained for the Project and which party is in the best position to do so.
Design-Bullder's | Design-Builder is obligated to provide insurance coverage from insuranco carriors that
5.t.1 Insurance meel the crileria set forth In the Insurance Exhibit attached to Section 10.1 of the
Requirements Agreement.
Exclusions to Parlecs arc advised that their standard insuranca policies may contain exclusions for the
51.2 . -t design-build delivery method. This Section 5.1.2 requires that any such exclusions be
Deosign-Build g
deleted from the policy.
Oowner's Owner, in addition to providing the insuranca set forth in this Section and Section 5.3, is
52 Insurance also obligated to procure the insurance coverages for the amounts and consistent with the
Requirements terms set forth in the Insuranca Exhibit made parl of the Agreement.
. Bands and Other Design-Builder is anly obligated to pravide bonds or other forms of perfarmance sectrity
54 Parformance . -
Sccurity to the extent called for in Section 10.2 of the Agreement.
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Section

Title

Instruction

8.22

Compensability
far Force Majeure
Evenls

The parties are provided the option in the Agreement of negotiating whether Design-Builder
is antitlad to compensalion for Force Majours Events.

9.4.1

Contract Price
Adjustments

Unit prices, if established, shall be altached pursuant lo Article 2 of the Agreement.

9.4.3

Payment/
Performance of
Disputed
Senvicas

When Owner disputes Design-Builder's enfilloment to a change order or disagrees with
Design-Builder regarding the scope of Work, and nevertheless expects Dasign-Builder to
porform the services, Design-Builder's cash flow and ability to complete the Work will be
hampered if Owner fails to pay Design-Builder for the dispuled services. This Section
provides a balanced approach whereby Design-Builder is raquired to perform the services,
but Owner is required to pay fifty percent (50%) of Design-Builder's reasonable estimated
direct cosis of performing such services until the dispute is sattled. By so doing, Owner
does not forfeit its right to deny total responsibllity for payment, and Design-Builder does
not give up its right to demand full paymenl. The dispute shall be resolved according lo
Article 10. .

Article
10

Contract
Adjustments and
Disputes

DBIA endorses the use of partnering, negotiation, mediation and arbitration far the
prevention and resolution of disputes. The General Conditions of Conlracl prevides for the
partics' Representatives and Senior Representatives to attempt to negotiate the dispule or
disagreement. If this altemp! fails, the dispute shall be submitted to mandatory, non-binding
mediatian. Any dispute that cannot be resolved by mediation shall then be submitted 10
binding arbitration, unless the parties elect in the Agreement to submit their dispute to a
court of compatant jurisdiclion.

10.3.4

Arbitration

The prevailing parly in any arbitration shall receive reasonable atlorneys’ fees from the
ather party. DBIA supports lhis “loser pays” provision to encourage parlies to negotiate or
medlate thelr differences and to minimize the number of frivalous disputes.

104

Duty to Continue
Parformance

Pending the resolution of any dispute or disagreement, both Owner and Design-Builder
shall continue to perform their respactive duties under the Cantract Documents, unless Lhe
partics provide othervise in the Contract Documents.

10.5

Cansequential
Damages

DBIA believes that it is inappropiiate for either Owner ar Design-Builder to be responsibie
to the other for consequential damages arising from the Project, This limitation on
consequential damages in no way restricts, however, the payment of liquidated damages,
if any, under Article 5 of the Agreement.

11.4

Design-Buidor's
Right to
Terminate for
Causa

if Design-Builder praperly lerminates the Agreement for cause, it shall recover from Owner
in the same way as if Owner had terminatad the Agreement for convenience under Section
11.6 of the General Condilions. Owner shall pay to Design-Builder its costs, reasonable
overhead and profit on the costs, and an addilional payment based on a percentage of the
remaining balance of the Cantract Price, ali as sat forth in Article 8 of the Agreamant.

11.6.2

Termination for
Convaniaenca:
Qwner's Use of
Work Product

Ownar should not use the Termination for Convenience clause to obtain Design-Builder's
valuable design concepts and then seek lower hids fram anolher design-builder. If Owner
terminates this Agreement for its own convenience, and chooses to proceed with the
Projact using Design-Builder's Work Preduct, Owner should pay an addilional sum for the
use of Design-Builder's Work Product pursuant to Section 4.3 of the Agraement.

Arlicle
12

Electronic Data

Dasign-Buildor and Cwner shall agree on the software and format for the transmission of
Electronic Data. Ownership of Work Praduct in eleclrenic form is governed by Article 4 of
the Agreament. The transmitling party disclaims all warranties with respect to the media
transmitting the Electronic Data, but nothing in this Article is intended to negate duties with
respect lo the standard of care in creating the Electronic Data.
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Article 1
General

11 Mutual Obligations.

11.4  Owner and Design-Builder commit at all times to cooperate fully with each other and
proceed on the basis of trust and gaod faith, to permit each party to realize the benefits afforded
under the Contract Documents.

1.2 Basic Definitions.

1.21  Agroemen!refors to the executed contract between Owner and Design-Builder under either
DBIA Documenl No. 525, Standard Form of Agreement Between Owner and Design-Builder —
Lump Sum (2022 Edition); DBIA Document No. 530, Standard Form of Agreement Between Owner
and Design-Builder — Cost Plus Fee With an Option for a Gueranteed Maximum Price (2022
Edition); DBIA Document No. 544, Standard Form of Progressive Design-Build Agreement (2022
Edition); or DBIA Document No. 545, Standard Fomm of Progressive Design-Build Agreement for
Water and Wastewater Profacts (2022 Edition).

1.2.2 Basis of Design Documents are as follows: For DBIA Dacument No. 530, Standard Form
of Agresment Belwsen Owner and Design-Builder — Cos! Plus Fee With an Option for a

. Guaranteed Maximum Price, the Basis of Design Documents are thase documents spacifically
listed in, as applicable, the GMP Exhibil or GMP Proposal as being the “Basis of Design
Documents.” For DBIA Document No. 525, Standard Form of Agreement Between Owncr and
Design-Builder — Lump Sum, for DBIA Document No. 544, Standard Form of Progressive Design-
Build Agreement, the Basis of Design Dacuments are Owner's Project Criteria, Design-Builder's
Proposal, and the Deviation List, if any. For DBIA Document No. 545, Standard Form of Progressive
Dasign-Buitd Agreement for Waler and Wastewaler Projects, the Basis of Design Documenlts are
Owner's Project Crileria, Dasign-Bullder's Proposal and the Deviation List, ifany.

1.2.3  Consiruction Documents are the documents, consisting of Drawings and Specificalions, to
be prepared or assembled by Design-Builder consistent with the Basis of Design Documents unless
a deviation from the Basis of Design Documents is specifically set forth in a Change Order executed
by hoth Owner and Design-Builder, as part of the design review pracess contemplaled by Seclion
2.4 of these General Conditions of Contraci.

1.2.4  Day or Days shall mean calendar days uniess otherwise specifically noted in the Contract
Documents.

1.25 Design-Build Team is comprised of Design-Builder, Design Consultant, and key
Subcontractors identified by Design-Builder.

1.2.6 Design Consultant is a qualified, licensed design professional who is not an employee of
Design-Builder, but is retained by Design-Builder, or employed or retained by anyone under
contract with Design-Builder, to furnish design services required under the Contract Documents. A
Design Sub-Consultant is a qualified, licensed design professional who is not an employee of
Design Consultant but is retained by Design Consuitant or employed or retained by anyone under
contract to Design Consultant, to furnish design services required under the Contract Documents.

1.2.7  Design Submission means any and all documents, shop drawings, electronic information,
including computer programs and computer generated materials, data, plans, drawings, sketches,
ilustrations, specifications, descriptions, models, and other information developed, prepared,
furnished, delivered ar required to be delivered by, or for, Design-Builder.

1.2.8  Final Completion is the date on which all Work is complete in accordance with the Contract
Documents, including but not limited to, any items identified in the punch list prepared under
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Section 6.6.1 and the submission of all documents set forth in Section 6.7.2,

1.2.9  Force Majeure Events are those avents that are beyond the control of both Deslgn-Builder
and Owner, including the evants of war, floods, labor disputes, carthquakes, epilomics, adverse
wealher condilions not reasonably anlicipated, unforeseen or unanticipated (ariffs, and other acts
of Gad.

1.2.10 General Conditions of Contract refer to this DBIA Document No. 5§35, Standard Form of
General Conditions of Contract Between Owner and Design-Builder (2022 Edition).

1.2.11 GMP Exhibit means thal exhibit attached to DBIA Document No. 5§30, Standard Form of
Agreement Between Owner and Design-Bulider — Cost Plus -ee With an Option for a Guaranteed
Maximum Price, which exhibit will have been agreed upon by Owner and Design-Builder prior to
the execution of the Agreement.

1.2.12 GMP Proposal or Proposal means that propasal developed by Design-Builder In
accordance with Section 6.6 of DBIA Dacument No. 530, Standard Form of Agreement Betwesn
Owner and Design-Builder, Cosl Plus Fee With an Oplion for a Guaranteed Maximum Price or
with Seclion 2.3 of DBIA Document No. 544, Progressive Design-Build Agreement, or DBIA
Document No. 545, Progressive Design-Build Agreemant for Water and Wastewaler Projects.

1.2.13 Hazardous Condilions are any materials, wastes, substances and chemicals deemed to
be hazardous under applicable Legal Requirements, or the handling, storage, remediation, or
disposal of which are regulated by applicable L.egal Requirements.

1.2.14 Legal Requirements are all applicable federal, state and local laws, codes, ordinances,
rules, regulations, orders and dacrees of any government or quasi-government entity having
jurisdiction over the Praject or Site, the practices Involved In the Project or Site, or any Work.

1.2.15 Owner's Project Criteria are developed by or for Owner to describe Owner's program
requirements and objectives for the Project, including use, space, price, lime, site and expandability
requirements, as well as submiltal requirements and other requirements goveming Design-
Builder's performance of the Work. Owner's Project Crileria may include conceplual dacuments,
design criteria, design performance specifications, design specifications, and LEED® or other
sustainable design criteria and other Project-specific tachnical materials and requirements.

1.2.16 Sita is the land or prcmises on which the Project is located.

1.2.17 Subcontractor is any person or enlily retained by Design-Builder as an independent
conlractor to perform a portion of the Work and shall include materialmen and suppliers.

1.2.18 Sub-Subcontractoris any person or entity retained by a Subcontractor as an independent
contractor to perform any portion of a Subcontractor's Work and shall include materialmen and

suppliers.

1.2.49 Substanlial Completion or Substantially Complate means the date on which the Work, or
an agreed upon portion of the Work, is sufficiently complele in accordance with the Contract
Dacuments so that Owner can cccupy and use the Project or a portion thereof for its intended

purposes.

1.2.20 Work is comprised of all Design-Builder's design, construction and ather services required
by the Contract Dacuments, including procuring and fumishing all materials, equipment, services
and labor reasonably inferable from the Contract Documents.
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21

2.2

Article 2
Design-Builder's Services and Responsibilities

General Services.

211  Design-Builder's Representative shall be reasonably available to Owner and shall have the
necessary expertise and experience required to supervise the Work. Design-Builder's
Represenlative shall communicate regularly with Owner and shall be vested with the authority to
act on behall of Design-Builder. Design-Bullder's Representative may be replaced only with the
mulual agreement of Ownar and Design-Builder.

21.2 Unless the partias agree on a different time period for submission of a status report,
Design-Builder shall provide Owner with a monthly status report detailing the progress of the Work,
including (i) whether the Work is procesding according to schedule; (ii) whether discrepancies,
conflicts, or ambiguities exist in the Contract Dacuments that require resolution; (iii) whether health
and safely issues exist in connectlon with the Wark; (iv) status of the contingency account to the
axtent provided for in the Standard Form of Agreement Botween Owner and Design-Builder — Cost
Plus Fee With an Option for a Guaranteed Maximum Price; and (v) other items that require
resolution so as not to jeopardize Design-Bullder's ability to complete the Work for the Contract
Price and vithin the Contract Time(s). Status reports shall be submitted with Design-Builder's draft
Payment Applications as a pre-requisite to payment.

21.3 Unless a schedule for the execution of the Work has been attached 1o the Agreement as
an exhibit at the ime the Agreement is executed, Design-Builder shall prepare and submit, at leas!
three (3) days prior to the meeting contemplated by Seclion 2.1.4 hereof, a schedule for the
execution of the Work for Owner's review and response. The schadule shall indicate the dates for
the start and completion of the various stages of Work, including the dates when Owner information
and approvals are required to enable Design-Builder to achieve the Contract Tima(s). The schedule
shall be revised as required by conditions and progress of the Work, but such revisions shail not
relieve Design-Builder of its obligations to complete the Work within the Conltract Tima(s}), as such
dates may be adjusted in accordance with the Contract Documents. Owmer's review of, and
response 1o, the schedule shall not be construed as relieving Design-Builder of its complete and
exclusive control over the means, methods, sequences and techniques for execuling the Work.

214 The parties will meat within seven (7) days afier execution of the Agreement to discuss
issues affacting the administration of the Work and to implement the necessary procedures,
Including those relating to submittals and payment, to facilitate the ability of the parties to perform
their obligations under the Conltract Documents.

Design Professional Services.

221 Design-Builder shall, consistent with applicable state licensing laws, provide through
qualified, licensed design professionals employed by Design-Builder, or procured from qualified,
independent licensed Design Consultants, the necessary design services, including architectural,
engineering and other design professional services, for the preparation of the required drawings,
specifications and other design submittals to permit Design-Builder to complete the Work consistent
with the Contract Documents. Nothing in the Contract Documents is intended or deemed lo create
any legal or contractual relationship between Ovner and any Design Cansultant.

2.2.2 Design-Builder shall employ anly Design Consultants andfor Design Subconsuitants who
are duly licensed and qualified to perform the Work consisient with the Contract Documents. Prior
to the date that Design Cansullants and/or Design Subconsullants perform Work on the Project,
Design-Builder shall identify in writing to Owner all Design Consultants and Design Subconsultants,
To the extent that Design-Builder has not selacted a Design Consultant or Design Subconsultant
prior to performing the Work, Design-Builder shall provide Owner in writing a list of any
suhsequently added Design Consultants and/or Design Subcensultants and their scope of Work
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prior to their performing Wark on the Project. Owner may reasonably cbject to Design-Builder's
selection of any Design Consultant or Design Subconsullant, provided that the Contract Price
and/or Contract Time(s) shall be adjusted to the extent that Owner's decision impacts Design-
Builder's cost andlor time of performance. Design-Builder shall not substitute a listed Design
Consultant or Subcansultant without obtaining Owner's prior varilten consent; such consent shall
not be unreasonably withheld. Nothing in the Conlract Documents is intended or deemed to create
any legal or contractual relationship between Owner and any Design Consultant or Design
Subconsultant, including but not limited to any third-party beneficlary rights.

23 Standard of Care for Design Professional Services.

2.31 The standard of care for all design professional services performed to execute the Work
shall be the care and skill ordinarily used by members of the applicable profession practicing under
similar conditions at the same time and locality of the Project.

24 Design Development Services.

241 Design-Builder and Owner shall, consistent with any applicable provision of the Contract
Documants, agree upon any interim Design Submissions that Owner may wish to review, which
interim Design Submissions may include design criteria, drawings, diagrams and spedifications
salling forth the Projecl requirements.

2.4.1.1 Design Submissions shall be consistent with the Owner's Project Criteria as well
as the Basis of Design Documents, as the Basis of Design Documents may have been
changed or supplemented through the design process set forth in this Seclion 2.4.1. By
submilting Design Submissions, Design-Builder represents to the Owner that the Work
depicted and otherwise shown, conlained, or reflected in Design Submissions may be
constructed in compliance with the then current Contract Pricc and Contract Time.
Notwithstanding the above, Deslgn-Builder may propose Design Submissions that may
alter the Basis of Design Documents, the Contract Price and/or Contract Time; however,
Design-Builder must provide notice thereof in accardance with Article 10 of the General
Conditions and obtain a Change Order before such proposed Design Submissions are
incorparated into the Construction Documents.

2.4.1.2 On or about the time of the Design Submissions, Design-Builder and Owner shall
meet and confer about the Design Submissions, with Design-Bullder identifying during
such meetings, among other things, the evolution of the design and any changes to the
Basis of Design Documents, ar, if applicable, previously submitted Design Submissions.
Changes to the Basis of Design Documents, including those that are deemed minor
changes under Section 9.3.1, shall be pracessed in accordance with Article 9. Minutes of
the meetings, including & full listing of all changes, will be maintained by Design-Builder
and provided to all attendees for review. Following the design review meeting, Owner shall
review and approve {he interim Design Submissions and meeting minutes in a time that is
consistent with the tumaround times set forth in Design-Bullder's schedule.

2.4.1.3 Owner shall review and respond to Design Submissions, providing any commeants
and/or concerns about the Design Submissions. Owner shall provide all comments on the
Dasign Submissions within the time provided by the Contract Documents. Design-Builder
shall revise the Design Submissions (and any other deliverables) in response to Owner's
comments and incorporate said responses into the next submission of Design
Submissions.

2.4.1.4 |f incorparation of Owner's comments resulls in a design that Is inconsistent with
or otherwise gives rise to a change in Owner's Project Critoria, the Basis of Design
Documents, the Contract Price andf/or the Contract Time, Design-Builder shall provide
notice {hereof in accardance with Arlicles 9 and 10 of the General Condilions. Changes to
the Basis of Design Documents, the Contract Price and/or the Contract Time, including

‘TBIA Documesl No. 535 Pagc 4
Standard Form of General Conditlons of Contract Between Owner and Deslgn-Builder
12022 Design-Bulld Irstitute of Amarkca



those that are deamed minor changes, shall be processed in accordance with Article 9 of
tha General Conditions.

24.2 Design-Builder shall submit to Owner Construction Documents setling forth in detail
drawings and specifications describing the requirements for construction of the Work. The
Construction Documents shall be consistent with the latest set of interim Deslgn Submissions, as
such submissions may have been modified in a design review meeting and recorded in the meeting
minutes. The parties shall have a design review meeting to discuss, and Owner shall review and
approve, the Construction Documents in accordance with the procedures set forth in Section 2.4.1
above. Design-Builder shall proceed wilh construction in accordance vith the approved
Construction Documents and shall submit one set of approvad Construction Documents to Owner
prior to commencement of construction.

243 Owner's review and approval of interim Design Submissions, meeting minutes, and lhe
Construction Documanits is for the purpose of mutually establishing a conformed set of Conlract
Documents compatible with the requirements of the Work. Neither Owner's review nor approval of
any interim Design Submissions, meeting minutes, and Construction Documents shall be deemed
lo transfer any design liabliity from Design-Builder to Owner. Design-Builder shall provide Owner
with sufficient time in the Project Schedule to review and approve the Design Submissions.

2.4.4 To the extent not prohibited by the Conlract Dacuments or Legal Requirements, Design-
Builder may prepare interim Design Submissians and Construction Documents for a portion of the
Work to permit construction to proceed on that portlon of the Work prior to completion of the
Construction Documents for the entire Work.

25 Legal Requiraments.

2.51 Design-Builder shall perform the Work in accordance with all Legal Requirements and shall
provide all notices applicable to the Work as required by the Legal Requirements.

252 The Contract Price and/or Confract Time(s) shall be adjusled to compensate Design-
Builder for the effects of any changes in the Legal Requireamenls enacled after the dale of the
Agreement affecting the performance of the Work, or if a Guaranteed Maximum Price is cstablished
after the date of the Agreement, the date the parties agree upan the Guaranteed Maximum Price.
Such effects may include, without limitation, revisions Design-Builder Is required to make to the
Construction Documents because of changes in Legal Requirements.

2.6 Government Approvals and Permits.

2.6.1 Owner shall oblain and pay for all necessary permits, approvals, licenses, governmant
charges and inspection fees required for the prosecution of the Work by any gavernment or quasi-
govemnment entity having jurisdiction over the Project.

2.6.2 Design-Builder shall provide reasonable assistance to Owner in obtaining those permits,
approvals and licenses that are Ovmer's responsibility.

27 Design-Builder’s Construction Phase Services.

2.7.4  Unless otherwise provided in the Contract Documents to be the responsibility of Qwner or
a separate contractor, Design-Builder shall provide through itself or Subcontractors the necessary
supervision, labor, inspection, testing, slart-up, malerial, equipment. machinery, temporary ulilities
and other temporary facilities to permit Design-Bullder to complete construction of the Project
consistent with the Contract Documents.

27.2 Design-Bullder shall perform all construction activities efficiently and with the requisite
expertise, skill and competence to satisfy the requirements of the Contract Documents. Design-
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Builder shall at all times exercise complele and exclusive control over the means, methads,
sequences and techniques of construction.

2.7.3 Design-Builder shall employ anly Subcontractors who are duly licensed and qualified to
perform the Work consistent with the Contract Documents. Prior ta the date that Subcontractors
perform Work on the Project, Design-Builder shall identiy in writing to Owner all Subcontractors.
To the extent that Design-Builder has not selected a Subcontractor prior to performing the Work,
Design-Builder shall provide Owner in writing a list of any subsequently added Subcontractors prior
to their performing Work on the Project. Ovwmner may reasonably object to Design-Builder's selection
of any Subcontractar, provided that the Contract Price and/or Contract Time(s) shall be adjusted to
the extent that Owner's decision impacts Dasign-Builder's cost and/or time of performance. Design-
Builder may not substilute listed Subcantractors without Owner's prior written consent; such consent
shall not be unreasonably withheld.

2.7.4 Design-Bullder assumes responsibility to Owner for the proper parformance of the Work of
Subcontractors and any acts and omissions in connection with such performance. Nothing in the
Contract Documents is intended or deemed to create any legal or contractual relationship between
Owner and any Subcontractor or Sub-Subcontractor, including but not limited to any third-party
beneflciary nghts.

2.7.5 Design-Builder shall coordinate the activities of all Subcontractors. If Owner performs other
work on the Project or at the Site with separale contractors under Owner's control, Design-Builder
agrees lo reasonably coaperate and coordinaleits activities with those of such separate contractors
so thal the Project can be completed in an orderly and coordinated manner without unreasonable

disruption.

2.7.6 Design-Builder shall keep the Sile reasonably free from debris, Irash and conslruction
wasles to permit Design-Builder to perform ils construction services efficiently, safely and without
interfering with the use of adjacent land areas. Upon Substantial Complelion of the Work, or a
portion of the Work, Design-Builder shall remove all debris, trash, construction wastes, materials,
equipment, machinery and tools arising from the Wark or applicable portions thereof to pemit
Owner to occupy the Project or a portion of the Project for its intended use.

Design-Bullder's Rasponsibility for Project Safety.

2.8.1 Design-Builder recognizes the impartance of performing the Work in a safe manner so as
to prevent damage, injury ar loss to (i) all indlviduals at the Site, whether working or visiting; (ii) the
Work, including materials and equipment incorporated into the Work or stored on-Site or off-Site;
and (iii) all other praperty at the Site or adjacent therato. Design-Builder assumes responsibility for
Implementing and monitoring all safety precautions and programs related {o the performance of the
Work. Design-Builder shall, prior to commencing construction, designale a Safely Representative
with the necessary qualifications and experience to supervise the implementation and monitoring
of all safety precaulions and programs related to the Work. Unless otherwise required by the
Contract Documents, Design-Builder's Safety Representative shall be an individual stationed at the
Site who may have responsibllities on the Project in addition to safoly. The Safety Representative
shall make routine daily inspactions of the Site and shall hold weekly safety meetings with Design-
Builder's personnal, Subcantractors and others as applicable.

2.8.2 Design-Builder and Subcontractors shall comply with all Legal Requirements relaling to
safety, as well as any Owner-specific safely requirements set forth in the Contracl Dacuments,
provided that such Owner-specific requirements do not violale any applicable Legal Requirement.
Design-Builder will immediately report in wriling any safety-related injury, loss, damage or accldent
arlsing from the Work to Owner's Representative and, to the extent mandated by Legal
Requirements, to all government or quasi-governmant authorities having junisdiction over safety-
related matters involving the Project or the Work.

2.8.3 Design-Builder's respansibility for safaty under this Seclion 2.8 is not intended in any way
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2.10

31

to relieve Subcontraclors and Sub-Subcontractors of their awn contractual and legal obligations
and responsibllity for (i) complying with all |.egal Requirements, including those rclated 1o health
and safely matters; and (i) taking all necessary measures to implement and monitor all safety
precautions and programs lo guard against injuries, losses, damages or accidents resulting from
their performance of the Work.

Design-Bullder's Warranty.

29.1 Deslgn-Builder warrants to Owner that the construction, including all materials and
equipment furnished as part of the construction, shall be new unless otherwise specified in the
Contract Documents, of good quality, in confarmance with the Contract Documents and free of
defects in materials and workmanship. The warranly period shall be one year from the date of
Substantial Completion of the work. If the parties have opted in Section___ of the Agreement to
establish a limited time frame for the waranty set forth in this Section, the waranty in this section
shall be limited to the time frame set forth in Seclion_ of the Agreement. Design-Builder's warranty
obligation excludes defects caused by abuse, alterations, or failure to maintain the Work in a
commercially reasenable manner. Nothing in this warranty is intended to limit any manufacturer's
warranty which provides Owner with greater warranty rights than set forth in this Section 2.9 or the
Contract Documents. Design-Builder will provide Owner with all manufacturers’ warranties upon

Substantial Completion.

Correction of Defective Work.

2.10.1 Design-Builder agrees ta correct any Work that Is found to not be in conformance with tha
Contract Documents, including that part of the Work subject to Section 2.9 hereof, within a period
of one year from the date of Substantial Completion of the Work or any poriion of the Work, or
within such longer period to the extent roguired by any specific warranty included in the Contract

Documents.

2.10.2 Design-Builder shall, within seven (7) days of receipt of written notice from QOwner that the
Work is not in conformance with the Contract Dacuments, take maaningful steps to commence
carrection of such nonconforming Work, including the correction, ramoval or replacement of the
nonconforming Work and any damage caused to other parls of the Work affected by the
nonconforming Work. If Design-Builder fails o commenca the necessary steps within such seven
(7) day period, Owner, in addition to any other remedies provided under the Contract Documents,
may provide Design-Builder with written nolice that Owner will commence correction of such
nonconforming Work with its own forces. If Owner does perform such corrective Wark, Design-
Bullder shall be responsible for all reasonable costs incurred by Owner in performing such
correction. If the nonconforming Wark creates an emergency requiring an immediate response, the
seven (7) day period identified herein shall be deemed inapplicable.

2.10.3 The one-year periad referenced in Section 2.10.1 above applies only to Design-Builder's
obligation (o correct nanconforming Work and is not intended to constitute a periad of limitations
for any other rights or remadies Owner may have regarding Design-Builder's other abligations
under the Contract Documents.

Article 3
Owner's Services and Responsibilities

Duty to Cooperate.

314 Oumer shall, lnroughout the performance of the Work, ceaperate with Design-Bullder and
perform its responsibililies, obligations and services in a timely manner to facilitate Design-Builder's
timely and efficient performance of the Work and so as not to delay or interfare with Design-
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33

34

Builder's performance of its abligations under the Contract Documents.

3.1.2 Owner shall provide timely reviews and approvals of interim Design Submissions and
Construction Documents consistent with the turnaround times set forth in Design-Builder's

schedule.

3.1.3  Owmer shall give Design-Bullder timely notice of any Work that Owner nofices to be
defective or not in compliance with the Contract Documents.

Furnishing of Services and Information.

3.21 Unless expressly statad to the contrary in the Contract Documents, Owner shall provide,
at its own cost and expense, for Dasign-Builder's information and use the following, all of which
Design-Builder is entitled to rely upon in performing the Work:

3.2.1.1 Surveys describing the property, boundarias, topography and reference points for
use during construction, including existing service and ulility lines:

3.2.4.2 Geolechnical studies describing subsurface conditions, and other surveys
describing other lalent or concealed physical conditions at the Site;

3.2.1.3 Temporary and permanent easemenis, zoning and other requirements and
encumhbrances affecting land use, or necassary to permit the proper design and
construction of the Project and enable Design-Bullder to perform the Work;

3.2.1.4 Alegal descripticn of the Site,

3.2.1.5 To the extent available, racord drawings of any exisling structures at the Site; and

3.2.1.6 To the cxtent available, environmental sludies, reports and impact stalements
describing the environmental conditions, including Hazardous Condilions, in existence at
the Site.

3.2.2 Owmer is responsible for securing and execuling all necessary agreemeants with adjacent
land or properly owners thal are necessary to enable Design-Builder to perform the Work. Owner
is further responsible for all costs, Including attorneys' fees, incurred in securing these necessary
agresments.

Financial Information.

3.3.1 At Design-Builder's written request, Ovmer shall promplly furnish reasonable evidence
salisfactory to Design-Builder that Owner has adequate funds available and committed to fulfill all
of Owner's contraclual obligations under the Contract Documents. tf Owner fails to fumish such
financial information in a timely manner, Design-Builder may stop Work under Section 11.3 hareaf
or exarcise any other right permitted under the Cantract Documents.

3.3.2 Design-Builder shall cooperate with the reasonable requiroments of Owner's lenders or
other financial sources. Notwithstanding the preceding sentencae, after exccution of the Agreement
Design-Builder shall have no obligation to execute for Owner or Owner’s lenders or other financial
sources any dacuments or agreaments that requirc Design-Builder to assume cbligations or
responsibilities grealer than thase existing obligations Design-Builder has under the Contract
Documents.

Oviner's Represcntative.

3.4.1 Owner's Represeantative shall be responsible for providing Ownar-supplied information and
approvals in a limely manner to permit Design-Builder to fulfill its obligations under the Centract
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3.5

3.6

44

Documents. Owner's Representative shall also provide Design-Builder with prompt notice if it
observes any failure on the part of Design-Builder to fulfill its contractual cbligations, including any
arrors, omissions or defects in the performance of the Work. Qwner's Representative shall
communicate regularly with Design-Builder and shail be vested with the authority to act on behalf

of Owner.
Government Approvals and Permits.

3.5.1 Owner shall obtain and pay for all necessary permits, approvals, licenses, government
charges and Inspection fees.

3.5.2 Owner shall provide reasonable assistance to Design-Builder in obtaining those permits,
approvals and licenses that are Design-Builder's responsibility.

Owner's Separate Contractors.

3.6.1 Owner is responsible for all work performed on the Projact or at the Site by separate
contractors under Owner's contral. Owner shall contractually require its separate contractors to
coaperate with and coordinale their activilies so as not to interfere with Design-Builder in order to
enable Design-Builder to timely complete the Work consistent with the Contract Documents.

Article 4
Hazardous Conditions and Differing Site Conditions

Hazardous Conditions.

411 Unless othervise expressly provided in the Contract Documents lo be part of theWark,
Design-Builder is not responsible for any Hazardous Conditions encountered at the Site. Upon
encountering any Hazardous Conditions, Design-Builder w/ill stop Work immediately in the
affected area and duly notify Owner and, if required by Legal Requirements, all govermment or
quasi-government entities with jurisdiction over the Project or Site.

41.2 Upon receiving notice of the presence of suspected Hazardous Conditions, Owner shatl
take the necessary measures required to ensure that the Hazardous Conditions are remediated or
rendered harmless. Such necessary measures shall include Owner retaining qualifiad independent
experts to (i) ascertain whether Hazardous Canditions have actually been ancountered, and, if they
have been encountered, (i) prescribe the ramedial measures that Owner must take cither to
remove the Hazardous Conditians or render the Hazardaus Condilions harmless.

4.1.3 Design-Builder shall be obligated to resume Work at the affected area of the Project only
after Owner’s experl provides It with written certification that (i) the Hazardous Conditions have
been ramoved or rendered harmless; and (ii) all necessary approvals have been obtainad from all
govarnment and quasi-government entities having jurisdiction over the Project or Site.

4.1.4 Design-Builder will be entilled, in accordance with these General Conditions of Contract,
to an adjustment in its Contract Price and/or Contract Time(s) to the extent Design-Builder's cost
andlor fime of performance have been adversely impacled by the presence of Hazardous
Conditions.

4.1.5 To the fullest extent permitted by law, Owner shall indemnify, defend and hold harmless
Deslgn-Bullder, Design Consultants, Subcontractors, anyone employed directiy or indireclly by any
of them, and their officers, directors, employees and agents, from and against any and all claims,
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4.2

losses, damages, liabilities and expenses, including reasonable atiorneys' fees and expenses,
arising out of or resulting froam Lhe presence, removal or remediation of Hazardous Conditions at

the Site.

416 Notwithstanding the preceding provisions of this Section 4.1, Owner is nat responsible for
Hazardous Conditions introduced to the Site by Design-Builder, Subcontractors or anyone for
whose acts they may be liable. To the [ullest extent permitted by law, Design-Builder shall
indemnify, defend and hold harmless Owner and Owner's officers, directors, empiayees and agents
fram and against all claims, losses, damages, liabilities and expenses, including attorneys’ fees
and expenses, arising out of or resuiting from those Hazardous Conditions intreduced to the Site
by Design-Builder, Subcantractors or anyone for whose acts they may be liabie.

Differing Site Conditions.

421 Concealed or latent physical conditions or subsurface conditions at the Site that (i)
materially differ from the conditions indicated in the Contract Documents or (if) are of an unusual
nature, differing materially from the conditions ordinarily encountered and generally recognized as
inherent in the Work, are collectively referred to herein as “Differing Site Conditions.” If Design-
Builder encounters a Differing Site Condition, Design-Builder will be entifled to an adjustmentin the
Contract Price andior Contract Time(s) to the extent Design-Builder's cost andlor lime of
performance are adversely impacted by the Differing Site Condition.

422 Upon encountering a Differing Site Condition, Design-Builder shall provide prompt written
notice to Owner of such condition, which notice shall not be later than fourteen (14) days after such
condition has been encountered. Design-Builder shall, to the extent reasonably possible, provide
such nolice before the Differing Site Condition has been substantially disturbed or aitered.

Article 5
Insurance and Bonds

51 Design-Builder's Insurance Requirements.

Owner may modify the Insurance Requirements and indemnification provisions for the
Design-Builder in its sofe discretion if Owner determines modifications are necessary due to
third party permits required for the Project. The Risk Manager shall have the authority to
modify the Insurance Requirements and indemnification provision in in this Agreement.

5141 MINBMUM LIMITS DETAILED BELOW APPLY DURING DESIGN PHASE (PHASE 1) ONLY.
THE HIGHER LIMITS DETAILED IN 5.1.2 MUST BE IN FORCE PRIOR TO ANY CONSTRUCTION
(PHASE 2).

(a) Throughout the (ife of this Agreement, DESIGN-BUILDER shall pay for and maintain in full
force and effect all insurance as required herein with an insurance company(ies) either (i) admitted
by the California Insurance Commissioner to do business in the State of California and rated no less
than “A-VII” in the Best's Insurance Rating Guide, or (i) as may be authorized in writing by OWNER'S
Risk Manager or his/her designee at any time and in his/her sole discretion. The required policies of
insurance as stated herein shall maintain limits of liability of not less than those amounts stated
therein. However, the insurance limits available to OWNER, State of California, and their officers,
officials, employees, agents and volunteers as additional insureds, shall be the greater of the
minimum limits specified therein or the full limit of any insurance proceeds to the named insured.

{b) If at any time during the life of the Agreement or any extension, DESIGN-BUILDER or any of
its subcentractors fail to maintain any required insurance in full force and effect, all services and work
under this Agreement shall be discontinued immediately, and ali payments due or that become due
to DESIGN-BUILDER shali be withheld until notice is received by OWNER that the required insurance
has been restored to full force and effect and that the premiums therefore have been paid for a period
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satisfactery to OWNER. Any failure to maintain the required insurance shall be sufficient cause far
OWNER 1o terminate this Agreement. No action taken by OWNER pursuant to this section shall in
any way relieve DESIGN-BUILDER of its responsibilities under this Agreement. The phrase “fail to
maintain any required insurance® shall include, without limitation, notification received by OWNER
that an insurer has commenced proceedings, or has had proceedings commenced against it,
indicaling that the insurer is insolvent.

(c) The fact that insurance is obtained by DESIGN-BUILDER shall not be deemed to release or
diminish the llabllity of DESIGN-BUILDER, including, without limitation, liability under the indemnity
provisions of this Agreement. The duty to indemnify OWNER shall apply to all claims and liability
regardless of whether any insurance policies are applicable. The policy limits do not actas a limitation
upon the amount of indemnification to be provided by DESIGN-BUILDER. Approval ar purchase of
any insurance contracts or policies shall in no way relieve from liability nor limit the liability of DESIGN-
BUILDER, vendors, suppliers, invitees, contractars, sub-contractors, subcontractors, or anyone
employed directly or indirectly by any of them.

Coverage shall be at least as broad as:

1. The most current version of Insurance Services Office (1ISO) Commercial General Liability
Coverage Form CG 00 01, providing liability coverage arising out of your business operalions. The
Commerclal General Liability policy shall be wrilten on an occurence form and shall provide
coverage for “bodlly injury,” *properly damage” and "personal and advertising injury” with coverage
for premises and operations (including the use of owned and non-owned equipment), praducts and
completed operations, and contractual liability (including, without limitation, indemnily obligations
under the Agreement) wiith limits of liability not less than those set forth under "Minimum Limils of
Insurance.®

2. The most current version of 1SO *Commercial Auto Coverage Form CA 00 01, providing
liability coverage arising out of the ownership, maintenance or use of automabiles in the course of
your business operations. The Automabile Poalicy shall be written on an occurrence form and shall
provide coverage for all owned, hired, and non-owned automabiles or other licensed vehicles (Code

1- Any Auto).

3 Workers' Compensation insurance as required by the State of California and Employer's
Liability Insurance.

4, Professional Liability (Errors and Omissions) insurance appropriate o DESIGN-BUILDER's
profession,

MINIMUM LIMITS OF INSURANCE DESIGN/BUILD DESIGN-BUILDER

DESIGN-BUILDER shall pracure and maintain for the duration of the contracl, and for 5 years
thereafter, insurance with limits of liability not less than those set forth below. Hovsever, insurance
limits avallable to OWNER, State of Califomnia, and their officers, officials, employees, agents and
volunteers as additional insureds, shall be the greater of the minimum limils spacified herein or the
full limit of any insurance proceeds available to the named insured:

1. COMMERCIAL GENERAL LIABILITY

) $1,000,000 per occurrence for bodily injury and property damage;

(i) $1,000,000 per occurrence for personal and advertising injury,

(i) $2,000,000 aggregate for products and completed operations; and,

{iv) $2,000,000 general aggregate applying separately to the work performed under the
Agreement.

2. COMMERCIAL AUTOMOBILE LIABILITY
$1,000,000 per accident for bodily injury and property damage.

3. Workers' Compensation Insurance as required by the State of Califarnia with statutary limits
and EMPLOYER'S LIABILITY with limits of liability not less than:
(1) $1,000,000 each accident for bodily injury;
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(i) $1,000,000 disease each employee; and,
iy  $1,000,000 disease poficy limit.

4. PROFESSIONAL LIABILITY (Errors and Omissions):

(i) $1,000,000 per claim/occurrence; and,
(i1 $2,000,000 policy aggregate.

5. UMBRELLA OR EXCESS LIABILITY

Construction | Umbrella or
Contract Excess
Amount * Liability?
<£$1.000,000 $5,000,000
>$1,000,000
<$15,000,000 | $1 0,000,000
>$15,000,000
<$25,000,000 | $15,000,000
| >$25,000,000 | $25,000,000
3. The umbrella or excess policy shall contaln a clause stating that it takes effect (drops dox
in the evant the primary limils ara impaired or exhausled.
4. “Construction Contract Amount" is the total amount of the construction

contract all or a portion of which is funded with IIG funds.
UMBRELLA OR EXCESS INSURANCE

In the event DESIGN-BUILDER purchases an Umbrella or Excess insurance policy(ies) to meet the
*Minimum Limits of Insurance,” this insurance policy(ies) shall “follow form" and afford no less
coverage than the primary insurance palicy(ies). In addition, such Umbralla or Excess insurance
policy(ies) shall also apply on a primary and non-contributory basis for the benefit of the OWNER,
State of Califomia, and their officers, officials, employeas, agents and volunteers.

DEDUCTIBLES AND SELF-INSURED RETENTIONS

DESIGN-BUILDER shall be responsible for payment of any deductibles contained in any insurance
palicy(ies) required herein and DESIGN-BUILDER shall also be responsible for payment of any self-
insured retentions. Any deduclibles or self-insured retentions must be declared on the Certificate of
Insurance, and approved by, the OWNER'S Risk Manager or his/her designee. At the option of the
OWNER'S Risk Manager or histher designee, either:

(i) The insurer shall reduce or eliminate such deduclibles or self-insured retentions as respects
OWNER, lis officers, officials, employees, agents and volunteers; or

(i) DESIGN-BUILDER shall provide a financial guarantee, salisfactory to OWNER'S Risk
Manager or histher designee, guaranteaing payment of losses and rclated investigations, claim
administration and defense expenses. At no time shall OWNER be responsible for the payment of
any deductibles or sell-insured ratentions.

OTHER INSURANCE PROVISIONS/ENDORSEMENTS

(i) All palicies of insurance required herein shall be endorsed to provide that the coverage shall
net be cancellad, non-renewed, raduced in covarage ar in limits except after thirty (30) calendar days
vritten notice has been given to OWNER, except ten (10) days for nonpayment of premium.
DESIGN-BUILDER is also respansible for providing srittan notice to the OWNER under the same
terms and canditions. Upon issuance by the insurer, broker, or agent of a notice of cancellation, non-
renewal, or reduclion in coverage ar in limits, DESIGN-BUILDER shall fumish OWNER vath a new
certificale and applicable endorsements for such policy(les). In the event any policy is due to expire
during the work 1o ba perfarmad for OWNER, DESIGN-BUILDER shall provide a new certilicate, and
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applicable endorsements, evidencing renewal of such palicy not less than fiteen (15) calendar days
prior to the expiration date of the expiring policy.

(i) The Commercial General and Automabile, Liability insurance policies shall be written on an
occurrence form.

(iii) The Commercial General and Automabile Liability insurance policies shall be endorsed to
name OWNER, State of California, and their officers, officials, agents, employees and volunteers as
an additional insured. DESIGN-BUILDER shall establish additional insured status for the OWNER
and Slate of California for all ongoing and completed aperations under Commercial General Liability
policies by use of ISO Forms or an executed manuscript insurance company endorsement praviding
additional insured status. The Commercial General endorsements must be as broad as that
contained in 1SO Forms: GC 20 10 11 85 or bath CG 20 10 & CG 20 37.

(iv) Al such policies of insurance shall be andorsed so the DESIGN-BUILDERS' insurance shall
be primary and no centribution shall be required of OWNER OR State of California. The coverage
shall contain no special limitations on the scope of pratection afforded to Owner, State of California,
and their officers, officials, employees, agents and volunteers. If DESIGN-BUILDER maintains higher
limits of liability than the minimums shown above, OWNER requires and shall be enfilled to coverage
for the higher limits of liability maintained by DESIGN-BUILDER.

{v) Should any of these policies provide that the defense costs are paid within the Limits of
Liability, thereby reducing the available limits by defense costs, then the requirement for the Limits of
Liability of these polices will be twice the above stated limits.

{vi) Far any claims related to this Agreement, DESIGN-BUILDER'S insurance coverage shall be
primary insurance with respect to the OWNER, Stale of Califernia, and their officers, officials, agents,
employees and volunteers. Any insurance or self-insurance maintained by the OWNER, Slate of
California, and their officers, officials, agents, employees and volunteers shall be excess of the
DESIGN-BUILDER'S insurance and shall not conltribute with it.

(vii) The Workers' Compensation insurance policy shall contain, or be endorsed to contain, a
waiver of subrogation as o OWNER, State of Califomia, and their officers, officials, agents,

employees and volunteers.
If the Professional (Errors and Omissions) policy is written on a claims-made form:

1. The refroactive date must be shown, and must be before the effective date of the Agreement
or the commencement of work by DESIGN-BUILDER.

2. Insurance must be maintained and evidence of Insurance must be provided for at least five
(5) years after complelion of the Agreement work or termination of the Agreement, whichever accurs
first, or, in the alternative, the policy shall be endorsed to provide not less than a five (5) year discovery

period.

3 If coverage is canceled or non-renewed, and not replaced with another claims-made palicy
form with a retroactive date prior to the effective date of the Agreement or the commencement of
work by DESIGN-BUILDER, DESIGN-BUILDER must purchase "extended reporting” coverage for a
minimum of five (5) years completion of the Agreement wark or termination of the Agreament,

whichever occurs first.

4. A copy of the claims reporting requirements must be submitted to OWNER for review.

5. These requirements shall survive expiration or termination of the Agreement.

PROVIDING OF DOCUMENTS - DESIGN-BUILDER shall fumish OWNER wiith all certificale(s) and
applicable endorsemenls effecling coverage required herein Al cerlificates and applicable
endorsements are to be received and approved by the OWNER'S Risk Manager or his/her designee
prior to OWNER'S execulion of the Agreement and before work commences. All non-iISO
endorsements amending policy coverage shall be oxecuted by a licensed and autharized agent or
broker. Upon request of OWNER, DESIGN-BUILDER shall immediately furnish OWNER with a
complete copy of any insurance policy required under this Agreement, inciuding all endorsements,
with said copy certifiad by the underwriter to be a true and correct copy of the arigiral policy. This
requirement shall survive expiration or termination of this Agreement. All subconiractors working
under the direction of DESIGN-BUILDER shall also be required ta pravide all documents noted

—harein
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SUBCONTRACTORS -If DESIGN-BUILDER subconlracts any or all of the services to be performed
under this Agreement, DESIGN-BUILDER shall require, al the discretion of the OWNER Risk
Manager or designee, subcontracter (s) to enter into a separate Side Agreement vith the Gwner lo
provide required indemnification and insurance proteclion. Any required Side Agreement(s) and
associated insurance documents for lhe subcontractors must be reviewed and preapproved by
OWNER Risk Manager or designea. If no Side Agreement is required, DESIGN-BUILDER shall
require and verify that subcontractors maintain Insurance meeting all the requirements stated herein
and DESIGN-BUILDER shall ensure that OWNER, Statc of California, and their officers, officials,
employees, agents and volunteers are additional insureds. The subcontractors' certificates and
endorsements shall be on file with DESIGN-BUILDER, and OWNER, prior to commencement of any
work by the subcenltractors.

5.1.2 PHASE 2 BUILD Design-Builder's insurance shall specifically delete any design-build ar
similar exclusions that could compromise coverages because of the design-build delivery of the
Project.

(a) Throughaut the life of this Agreement, DESIGN-BUILDER shall pay for and maintain in full
force and effect all Insurance as required herein with an insurance company(ies) either (i) admitted
by the California Insurance Commissioner to do business in the State of California and ralod no less
than “A-VII* in the Best's Insurance Rating Guide, or (i) as may be authorized in wriling by OWNER'S
Risk Manager or his/her designee at any time and in histher sole discrelion. The required policies of
insurance as stated herein shall maintain limits of liability of not less than those¢ amounts stated
therein. However, the Insurance limits available to OWNER, Stale of California, and their officers,
officials, employees, agents and volunteers as additional insureds, shall be the greater of the
minimum limits specified therein or the full limit of any insurance proceads to the named insured.

(b) If at any time during the life of the Agreement or any extension, DESIGN-BUILDER or any of
its subcontractors fail to maintain any required insurance in full force and effect, all services and work
under this Agreement shall be discontinued immediately, and all payments due or thal become due
to DESIGN-BUILDER shall be withheld until notice is received by OWNER that the required insurance
has been restored to full force and effect and that the premiums therefore have been paid for a period
satisfactary to OWNER. Any fallure to maintain the required insurance shall be sufficient cause for
OWNER to terminate this Agreement. No action taken by OWNER pursuant to this section shall in
any way relieve DESIGN-BUILDER of its responsibilities under this Agreement. The phrase "fall to
maintain any required insurance” shall include, without limitation, notification received by OWNER
that an insurer has commenced proceedings, or has had proceedings commenced against it,
indicating that the insurer is insolvent.

(c) The fact that insurance is abtained by DESIGN-BUILDER shall not be deemed to release or
diminish the liability of DESIGN-BUILDER, including, without limitation, liability under the indemnity
provisions of this Agreement. The duly to indemnify OWNER shall apply to all claims and liability
regardless of whether any insurance policies are applicable. The policy limits do not act as a limitation
upon the amaunt of indemnification to be provided by DESIGN-BUILDER. Approval or purchase of
any insurance contracts or policies shall in no way relieve from liability nor limit the liability of DESIGN-
BUILDER, vendors, suppliers, invitaes, contractors, sub-contractors, subcontractars, or anyone
employed directly or indirecily by any of them.

Coverage shall be al least as broad as:

1. The most current varsion of Insurance Services Office (1ISO) Caommercial General Liability
Coverage Farm CG 00 01, providing hability coverage arising out of your business operalions. The
Commercial General Liabilily policy shall be written on an occurrence form and shall provide
coverage for “bodily injury,” "properly damage” and “personal and adverlising injury” with coverage
for premises and operations (including the use of owned and non-owned equipment), products and
: g b AT ingliadi ; limitati mnily obligati
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under the Agreement) with limits of liability not less than those set forth under “Minimum Limits of
Insurance.”

2. The most current version of 1SO *‘Commarcial Auto Coverage Form CA 00 01, providing
liability coverage arising out of the ownership, maintenance or use of automobiles in the course of
your business operations. The Automabile Palicy shall be written on an occurronce form and shall
provide coverage for all ovned, hired, and non-ovmed automobiles or other licensed vehicles (Code

1- Any Auto).

3. Workers' Compensation insurance as required by the State of California and Employer’s
Liability Insurance.

4, Professional Liability (Errors and Omissions) insurance approprniate to DESIGN-BUILDER's
profession.

MINIMUM LIMITS OF INSURANGCE DESIGN/BUILD DESIGN-BUILDER

DESIGN-BUILDER shall procure and maintain for the duration of the contract, and for 5 years
thereafter, insurance wilh limits of liabilily not less than thase set forth below. However, insurance
limits available to OWNER, State of California, and their officers, officials, employees, agents and
volunteers as additional insureds, shall be the greater of the minimum limits specified herein or the
full limit of any insurance proceeds available to the named insured:

1, COMMERGIAL GENERAL LIABILITY

(i) $2.000,0600 per occurrence for bodily injury and property damage;
(i) $2,000,000 per accurrence for personal and advertising injury,

(ili) $4,000,000 aggregate for products and completed operations; and,

(iv) $4,000,000 general aggregate applying separately to the work performed under the
Agreement.

2. COMMERCIAL AUTOMOBILE LIABILITY

$1,000,000 per accident for bodily injury and properly damage.

3. Workers' Compensation Insurance as required by the State of California vith statutory limits
and EMPLOYER'S LIABILITY wiith limits of liability not less than:

(i} $1,000,000 each accident for bodily injury;

(i) $1,000,000 disease each employee; and,
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i) $1,000,000 disease policy limit.

4. PROFESSIONAL LIABILITY (Errors and Omissions):
(i) $1,000,000 per claimfoccurrence; and,

(ii) $2,000,000 policy aggregate.

5. BUILDERS RISK (Course of Canstruction) insurancs in an amount equal to the completed
value of the project with na coinsurance penalty provisions. Only required if the project includes new
construction of 8 building, or renovation of, or addition to, an existing building

6. CONTRACTOR'S POLLUTION LIABILITY with coverage for bedily injury, property damage
or pollution clean-up costs that could result from of pollution condition, both sudden and gradual.
Including a discharge of pollutants brought to the work site, a release of pre-existing pollutants at the
site, or other pallution condilions with limits of liabilily of not less than the folloving:

) $1.,000,000 per accurrenca or claim; and,

)] $2,000,000 genoral aggregate per annual palicy period.

(a) In the event this Agreement involves the transportation of hazardeus material, either
the Commercial Automobile policy or other appropriate insurance policy shall he
andorsed to include Transportation Pallution Liabllity insurance covering materials to
be transported by DESIGN-BUILDER pursuant to the Agroement.

7. UMBRELLA OR EXCESS LIABILITY
[ Construction | Umbrella or
Contract Excess
Amount * Liability*
<$1.000,000 | $5,000,000
>$1,000,000
<$15,000,000 | $10,000,000
>$15,000,000
| £$25,000,000 | $15,000,000 |
>$25,000,000 | $25,000,000
3. The umbrella or excess policy shall contain a clause stating that it takes effect (drops dov
in the event the primary limits are impaired ar exhausled.
4. “Conslruction Contract Amount{” is the tolal amount of the conslruction

cantract all or a portion of vhich is funded with IG funds.

UMBRELLA OR EXCESS INSURANCE
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In the event DESIGN-BUILDER purchases an Umbrella or Excess insurance policy(ies} o meet the
“Minimum Limits of Insurance,” this insurance policy(ies) shall “follow form* and afford no less
coverage than the primary insurance policy(ies). In addition, such Umbrella or Excess insurance
policy(ies) shall also apply on a primary and non-contributory basis for the benefit of the OWNER, its
officers, officials, employees, agents and valunteers.

DEDUCTIBLES AND SELF-INSURED RETENTIONS

DESIGN-BUILDER shall be responsible for payment of any deductibles contained in any insurance
policy(ies) required herein and DESIGN-BUILDER shall also be respansible for payment of any self-
insured retentions.

OTHER INSURANCE PROVISIONS/ENDORSEMENTS

(i) Al policies of insurance required herein shall be endorsed to provide that the coverage shall
not be cancelled, non-renewed, reduced in coverage or in limits except after thirly (30) calendar days
wrilten notice has been given to OWNER, except ten (10) days for nonpayment of premium.
DESIGN-BUILDER is also responsible for providing written notice to the OWNER under the same
terms and conditions. Upon issuance by the Insurer, broker, or agent of a natice of cancellation, non-
renewal, or reduction in coverage ot In fimits, DESIGN-BUILDER shall fumish OWNER with a new
cerlificate and applicable endarsements for such policy(ies), in the event any policy is due to expire
during the work {o be performed for OWNER, DESIGN-BUILDER shall provide a new certificate, and
applicable endorsements, evidencing renewal of such policy not less than fifteen (15) calendar days
prior lo the expiration dale of the expiring policy.

{ii) The Commercial General, Automobile, and Pollution Liability insurance policies shall be
wrlitten on an occurrence form.

{iii) The Commercial General, Automobile and Contractors Pollution Liability Insurance policies
shall be endorsed to name OWNER, State of Califomia, and their officers, officials, agents,
employees and volunteers as an additional insured. DESIGN-BUILDER shall establish additional
insurad slatus for the OWNER and State for all ongoing and compleled operations under both
Commercial General and Commercial Paliution Liability policies by use of ISO Forms or an executed
manuscripl insurance company endorsement providing additional insured status. The Commercial
General andorsements must be as broad as that contained in ISO Forms: GC 20 10 11 85 or both
CG 2010 & CG2037.

(iv) All such policies of insurance shall be endorsed so the DESIGN-BUILDERS' insurance shall
be primary and na contribution shall be required of OWNER or State. The coverage shall contain no
special limitations on the scope of protection afforded to OWNER, State of California, and thelr
officers, officials, employees, agents and volunteers. If DESIGN-BUILDER maintzins higher limits of
liability than the minimums shown above, OWNER and State require and shall be aentitled to coverage
for the higher limits of liability maintained by DESIGN-BUILDER.

(v) Should any of these policies provide that the defense costs are paid within the Limils of
Liability, thereby reducing the available limits by defense costs, then the requirement for the Limits of
Liability of these polices will be twice the above stated limils.

(viy For any claims related to this Agreement, DESIGN-BUILDER'S insurance coverage shall be
primary insuranca with respect to the OWNER, State of Califomnia, and their officars, officlals, agents,
employees and volunteers. Any insurance or self-insurance maintained by the OWNER, State of
California._and their officers. officials, agents, employees and volunteers shall be excess of the
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DESIGN-BUILDER'S Insurance and shall not contribute vaith it.

{vii) The Workers' Compensation insurance policy shall contain, or be endorsed lo conlain, a
waiver of subrogation as lo OWNER, State of Califomia, and their officars, officials, agents,
employees and volunteers.

(vii)  The Builder's Risk Insurance shall have the policy endorsed to provide the City of Fresno {o
be named as a Loss Payee. Fire and Earthquake shall be included in the policy.

If the Profossional (Errors and Omissions) palicy is wrilten on a claims-made form:

1. The retroactive date must be shown, and must be before the affective date of the Agreement
or the commencament of work by DESIGN-BUILDER.

2. Insurance must be maintained and evidence of insurance must be provided for at least five
(5) years after completion of the Agreement work or termination of the Agreement, whichever occurs
first, or, in the alternative, the policy shall be endorsed to provide not less than a five (5) year discovery

period.

3. If coverage is canceled or non-renewed, and not replaced with another claims-made palicy
form with a retroaclive date prior to the effactive date of the Agreement or the commencement of
work by DESIGN-BUILDER, DESIGN-BUILDER must purchase “extended reporting” coverage fora
minimum of five (5) years completion of the Agreement work or termination of ihe Agreement,

whichever occurs first.
4. A copy of the claims reporting requirements must be submitted to OWNER for raview.
5. These requirements shall survive expiration or termination of the Agreement.

PROVIDING OF DOCUMENTS - DESIGN-BUILDER shall furnish OWNER wiith all certiiicate(s) and
applicable endorsements effecling coverage required herein  All cortificates and applicable
endorsements are to be received and approved by the OWNER'S Risk Manager or histher designee
prior to OWNER'S execution of the Agreemant and before work commences. All non-1ISO
endorsements amending policy coverage shall be executed by a licensed and authorized agent or
broker. Upon request of OWNER, DESIGN-BUILDER shall immediately furnish OWNER with a
complete copy of any insurance policy required under this Agreement, including all endorsements,
with said copy certified by the underwriter to be a true and correct copy of the osiginal policy. This
requirement shall survive expiration or termination of this Agreement. All subcontraciors working
under the direction of DESIGN-BUILDER shall also be required to provide all dacuments noted

herein,

SUBCONTRACTORS -If DESIGN-BUILDER subcontracts any or all of the services to be performed
under this Agreement, DESIGN-BUILDER shall require, at the discretion of the OWNER Risk

—Manager ocdesignee. subcontractor {s)lo-enterinlo.a sepaale Side Agreement-with-the-Cumario.
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provide required indemnification and insurance protection. Any required Side Agreement(s) and
associated insurance documents for the subcontractors must be reviewed and preapproved by
OWNER Risk Manager or designee. If no Side Agreemenl is required, DESIGN-BUILDER shall
raquire and verify that subcontractors maintain insurance meaeting all the requirements stated herein
and DESIGN-BUILDER shall ensure that OWNER, State of California, and their officers, officials,
employees, agents and volunteers are additional insureds. The subcontractors' certificates and
endorsements shall be on file with DESIGN-BUILDER, and OWNER, prior to commencement of any

work by the subcontractors.

5.2 Bonds and Other Performance Security.

5.2.1 If Ovmer requires Design-Builder to oblain performance and labor and material payment
bonds, or other forms of performance security, the amount, form and other conditions of such

security shall be as set forth in the Agreement.

DBIA Documont Ma. 535 Pagr: 19

Standard Form of General Condltions of Contract Betweon Ownor and Design-Builder
@ 2022 Dasign-Build Inslitute of Amerlea



6.1

6.2

6.3

§.2.2 Al bonds furnished by Design-Builder shall be in a form satisfactory to Owner. The surely
shall be a company qualified and registered to conduct business in the stale in which the Project is
located.

Article 6
Payment

Schedule of Values.

6.11 Unless required by Owmner upon execution of this Agreement, within ten (10) days of
execution of the Agreement, Design-Builder shall submit for Owner's review and approval a
schedule of values for all of the Work. The Schedule of Values will (i) subdivide the Wark into ils
respeciive parts; (ii) include values for all items comprising the Work; and (iii) serve as the basis
for monthly progress payments made to Design-Builder throughout the Work.

6.1.2 Owner will timely review and approve the schedule of values so as not to delay the
submission of Design-Builder's first application for payment. Owner and Deslgn-Builder shalt timely
resolve any differences so as not to delay Design-Builder's submission of its first application for
payment.

Monthly Progress Payments.

6.21 On or before the date established in the Agreement, Design-Builder shall submit for
Owner's review and approval its Application for Payment requesting payment for all Work
performed as of the date of the Application for Payment. The Application for Payment shall be
accompanied by all supporting documentation required by the Contract Documents and/ar
established at the meeting required by Section 2.1.4 hereof.

6.2.2 The Application for Payment may request payment for equipment and materials not yet
incorporated into the Project, provided that (i) Cwner is satisfied that the equipment and materials
are suitably stored at either the Site or another acceptable location; (i) the equipment and materials
are protecied by suitable insurance; and (i) upon payment, Owner will recaive the equipment and
malerials free and clear of all liens and encumbrances.

6.2.3 Al discounts offered by Subcontractors, Sub-Subcontractors, and suppliers to Design-
Builder for earfy payment shall accrue one hundred percent to Design-Builder to the extent Design-
Builder advances payment. Unless Owner advances payment to Design-Builder specifically to
receive the discount, Design-Builder may include In its Application for Payment the full
undiscounted cost of the item for which payment is sought.

6.24 Tho Agplication for Payment shall constitute Design-Builder's representalion that the Work
described therein has been performed consistent with the Contract Doecuments, has progressed to
the point indicated in the Application for Payment, and that title to all Work will pass to Owner free
and clear of all claims, liens, encumbrances, and security interests upon the incorporation of the
Work into the Project, or upon Design-Builder's receipt of payment, whichever occurs earlier.

Withholding of Payments.

6.3.1 On or before the date established in the Agreement, Owner shall pay Design-Builder all
amounts properly due. If Owner determines that Design-Buitder is not entitled to all or part of an
Application for Payment as a result of Design-Builder's failure to meet its obligations hereunder, it
will notify Design-Builder in writing at least five (5) days prior lo the date payment is due. The nalice
shall indicate the specific amounts Qumer intends to wilhhold, the reasons and contractual basis
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6.4

6.5

6.6

6.7

for the withholding, and the specific measures Design-Builder must take lo reclify Owner's
concems. Design-Builder and Qwner will attempt lo resolve Ovmer's concerns prior to the date
payment is due. If the parties cannot resolve such concerns, Design-Builder may pursue its rights
under the Contract Documents, including those under Article 10 hereof.

6.3.2 Notwithstanding anything to the contrary in the Contract Documenis, Ownar shall pay
Design-Builder all undisputed amcunts in an Application for Payment within the times required by
the Agreement.

Right to Stop Work and Interest.

6.4.1 If Owner falls to pay timely Design-Builder any undisputed amount that becomes due,
Design-Builder, in addition to all other remedies provided in the Contract Documents, may stop
Wark pursuant to Secticn 11.3 hereof. All payments due and unpaid shall bear interest at the rate
sat forth in the Agreement.

Design-Builder's Payment Obligations.

6.51 Design-Builder will pay Design Consultants and Subcontractors, in accordance with Its
contractual obligations to such parties, all the amounts Design-Builder has received from Owner
on acoount of their work. Design-Bullder will impose similar requirements on Design Consultants
and Subcontractors to pay those parties with whom they have contracted. Design-Bullder will
indemnify and defend Owner against any claims for payment and mechanic's liens as set forth in
Seclion 7.3 hereof.

Substantial Completion.

6.6.1 Design-Builder shall notify Owner when it believas the Work, or lo the extent pemitted in
the Contract Documents, a portion of the Work, is Substantially Complete. Within five (5) days of
Owner's receipt of Design-Builder's notice, Owner and Design-Builder vl jointly inspect such Work
to verify that it is Substantially Complete in accordance with the requirements of the Conlract
Documents. If such Work is Substantially Complete, Owner shall prepare and issue a Certificate of
Substantial Completion that will set forth (i) the dale of Substantial Completion of the Work or
portion thereof; (i) the remaining items of Work that have to be completed before final payment;
(i) provisians (to the extent not already provided in the Contract Documents) establishing Owner’s
and Design-Builder's responsibility for the Project’s securily, maintenance, ulilities and insurance
pending final payment; and (iv) an acknovdedgment that warranlies commence to run on the date
of Substantial Completion, except as may otherwise be noted in the Certificate of Substantial

Completion.

6.6.2 Upon Substantial Completion of the entire Waork or, if applicable, any portion of the Work,
Owner shall release to Design-Builder all retained amounts relating, as applicable, to the entire
Wark or completed portion of the Work, less an amount equal to the reasonable valuc of all
remaining or incomplete items of Work as noted in the Certificate of Substantial Completion.

6.6.3 Owner, at its option, may use a povtion of the Work which has been determined to be
Substantially Complete, provided, however, that (i) a Certificate of Substantial Completion has been
issued for the portion of Work addressing the items set forth in Section 6.6.1 above; (ii) Design-
Builder and Owner have obtained tha consent of their sureties and insurers, and to the extent
applicable, the appropriate government authorities having jurisdiction over the Praject; and (jii}
Owner and Design-Builder agree that Owner's use or accupancy will not interfere with Design-
Builder's completion of the remaining Work.

Final Payment.

6.7.1 Afer recsipt of a Final Applicaticn for Payment from Design-Builder, Owner shall make
final payment by the time required in the Agreement, provided that Design-Builder has achieved
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7.1

Final Complction.

6.7.2 Atthe time of submission of its Final Application for Payment, Design-Builder shall provide
the follovang information:

6.7.2.1 An affidavit that there are no claims, obligations or liens outstanding or unsatisfied
for labor, services, material, equipment, laxes or other ilems performed, fumished or
incurred for or in connection with the Work which wifl in any way affect Owner'sinterests;

6.7.2.2 A general release execcuted by Design-Builder waiving, upon receipt of final
payment by Design-Builder, all claims, except those claims previously made in writing to
Owner and remaining unsetlied at the time of final payment;

6.7.2.3 Consent of Design-Builder's surely, if any, lo final payment;

6.7.2.4 All operating manuals, warranties and other deliverables required by the Contract
Documents; and

6.7.2.5 Certificates of insurance confirming that required coverages will remain in effect
consistent with the requiremants of the Contract Documants.

6.7.3  Upon making final payment, Owner waives all claims against Design-Builder except claims
relating to {I) Design-Builder's failure to satisfy its payment abligatians, if such failure affects
Owner's interests; (i) Design-Builder's failure to complete the Work consistent with the Contract
Documents, including defects appearing after Substantial Completion; and (i) the terms of any
special warranties required by the Contract Documents.

6.7.4 Deficiencies in the Work discoverod after Substantial Compietion, whether or not such
deficiencies would have bean included on the punch list if discovered earlier, shall be deemed
warranly Work. Such deficiencies shall be corrected by Design-Builder under Sections 2.9 and

2.10 herein and shall not be a reason to withhold final payment from Design-Builder, provided,
however, that Owner shall be entitied to withhold from the Final Payment the reasonable value of
completion of such deficlent work until such work is completed.

Article 7

Indemnification

Patent and Copyright Infringement.

7.1.1 Design-Builder shall defend any action or proceeding brought against Owner based
on any claim that the Work, or any part thereof, or the operation o use of the Work or any
part thereof, constitutes infringement of any United States patent or copyright, now or
hereafter issued. Owner shall give prompt written notice to Design-Builder of any such
action ar proceading and wlill reasonably provide authority, information and assistance in
the defense of same. Design-Builder shall indemnify and hold harmless Ovmer from and
against all damages and costs, including but not limited to attarneys’ fees and expenses
awardad against Owner or Design-Builder in any such action or proceeding. Design-Builder
agrees to keep Owner Informed of all developments in the defense af such aclions.

7.1.2  if Owner is enjoined from the aperation or use of the Work, or any part thereof, as the result
of any patent or copyright suit, claim, or praceeding, Design-Bullder shall at its sole expense take
reasonable steps to pracure the right to operate or use the Work. If Design-Builder cannot so
procure such right vithin a reasonable time, Design-Builder shall promptly, at Design-Builder's
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option and at Design-Builder's expense, (i) modify the Work so as to avoid infringement of any such
patent or copyright; or (ii) replace said Work with Work that does not infringe or violate any such
patent or copyright.

74.3 Sections 7.1.1 and 7.1.2 above shall not be applicable to any suit, claim or proceeding
based on infringement or violation of a palent or copyright (i) relating solely to a particular precess
or product of a particular manufacturer specified by Owner and not offered or recommeanded by
Design-Builder to Owner; or (ii) arising from modifications to the Work by Owner or ils agenis after
acceptance of the Work. If the suit, claim or proceeding is based upon events set forth in the
preceding sentence, Owner shall defend, indemnify and hold harmless Design-Builder to tha same
extent Design-Builder is obligated to defend, indemnify and hold harmless Owner in Section 7.1.1

above.

7.1.4 The obligations set forth in this Section 7.1 shall constilute the sole agreement betvieen
the parties relating to liability for infringement of violation of any patent or copyright.

7.2 Tax Claim Indemnification.
7.21 [reserved]

7.3 Payment Claim Indemnification.
7.3.1  Provided that Owner is not in breach of its confractual obligation to make payments to
Design-Builder for the Work, Design-Builder shall indemnify, defend and hold harmless Qwner from
any clalms or mechanic's liens brought against Owner or against the Project as a result of the
failure of Design-Builder, or those for whose acts it is respongible, to pay for any services, materials,
labor, equipment, taxes or other items or obligations furnished or incurred for or in connection with
the Work. Within three (3) days of receiving written notice from Owner that such a claim ar
mechanic's lien has been filed, Design-Builder shall commence to take the steps necessary to
discharge said claim or lien, including, if necessary, the furnishing of a mechanic’s lien bond. If
Design-Builder fails to do so, Owner will have the right to discharge the claim or lien and hold
Deslign-Builder liable for costs and expenses incurred, including attomeys' fees.

7.4 Design-Builder's General Indemnification.
***Indemnification is subject to additional indemnitees depending on the permits required
during the term of the agreement.***

744 7.3.1 To the furthest extent allowed by law, including California Civil Code section 2782,
DESIGN-BUILDER shall indemnify, defend and hold harmless OWNER, State of California
and each of their officers, officials, employees, agents, and voluntears from any and all
claims. demands, actions in law or equity, loss, liebility, ines, panallies, forfeitures, interest,
costs including legal fees, and damages (whether in contract, tort, or strict liabllity, including
but not limited to personal injury, death at any time, properly damage, or loss of any type)
arising or allaged to have arisen directly or indirectly out of (1) any voluntary or involuntary
act or omission, (2) orror, emission or negligence, or (3) the perfermance or non-
performance of this Contract . DESIGN-BUILDER'S obligations as set forth in this section
shall apply regardless of whether OWNER, State af California or any of their officers,
officials. employees, agents, or volunteers are passively negligent, but shall not apply to any
loss, llability, fines, penalties, forfeitures, costs or damages caused by the aclive or sole
negligence, or the willful misconduct, of OWNER, State of California or any of their officers,
officials, employees, agents or volunteers.

To the fullest extent allowed by law, and in addition to the express duty to indemnify,
DESIGN-BUILDER, whenever there is any causal connection between the DESIGN-
BUILDER’s performance or nan-performance af the work or services required under this
Contract and any claim or loss, injury or damage of any type, DESIGN-BUILDER expressly
agrees to undertake a duly to defend OWNER, State of Califernia and any of their officers,
officials, employees, agents, or volunteers, as a separate duty, independent of and broader
that the duty to indemnify. The duly to defend as hercin agreed to by DESIGN-BUILDER
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7.5

8.1

8.2

expressly includes all costs of litigation, attomeys fees, selllement costs and expenses in
connaction with claims or litigation, whether or not the claims are valid, falsc or groundless,
as long as the claims could be in any manner be causally connected to DESIGN-BUILDER
as reasonably dolermined by OWNER.

Upon the tender by OWNER to DESIGN-BUILDER, DESIGN-BUILDER shall be bound and
obligated to assume the defense of OWNER, State of California and any of their officers,
officials, employces, agents, or volunteers, including the a duty to settie and otherwise
pursue selllement negotiations, and shall pay, liquidate, discharge and satisfy any and all
setllemonts, judgments, awards, or expenses resulling from or arising out of the claims
without reimbursement from OWNER, State of California or any of their officers, officials,
employees, agents, or volunteers.

It is further understood and agreed by DESIGN-BUILDER thal if OWNER tenders a defense
of a claim on behalf of OWNER, State of California or any of their officers, officials,
amployees, agents, or volunteers and DESIGN-BUILDER fails, refuses or neglects to
assume the defense thereof, OWNER, State of California and their officers, officials,
amployces, agents, or volunteers may agree to compromise and settle or defend any such
clalm or action and DESIGN-BUILDER shall ba bound and obligated to reimburse OWNER,
Stale of California and their officers, officials, emplayees, agents, or volunteers for the
amounts expended by each in defending ar seltling such claim, or in the amount required

to pay any judgment rendered therein.
The defense and indemnity obligations set forth above shall be direct obligations and shall

be separate from and shall not be limited in any manner by any insurance procured in
accordance with the insurance requirements set forth in this Contract. In addition, such
obligations remain in farce regardiess of whether OWNER provided approval for, or did not
review or object to, any insurance DESIGN-BUILDER may have procured in a accordance
with the insurance requirements set forth in this Contract. The defense and indemnity
obligations shall arise at such fime that any claim is made, or loss, injury or damage of any
type has been incurred by OWNER, and the entry of judgment, arbitration, or litigation of
any claim shall not be a condition precedent o these obligations.

The defense and indemnity obligations set forth in this section shall survive termination or
expiration of this Contract.

If DESIGN-BUILDER should subconiract all or any portion of the work 1o be performed under this
Contract, DESIGN-BUILDER shall require each subcontractor to Indemnify, hald harmless and
defend OWNER, State of California and each of their officers, officials, employees, agents and
volunteers in accordance with the terms as set forth above.

Limited Recourse.

751 None of the obligations set forth in this Agreement (on behalf of any party) conslitute
personal obligations of any natural persons who are the officers, shareholders, members, pariners,
employees, or agents of any party unless the natural person is expressly identified as a conlracling
party. All Parties to this Agreement shall not seek recourse against any natural person described
herein. This provision, however, shall not protect such natural persons from liability for willful
misconduct, illegal acts or intentional violation of any duty of corporate loyalty.

Time
Obligation to Achieve the Contract Times.

8.1.1 Design-Builder agrees thal it will commence parformance of the Werk and achieve the
Contract Time(s) in accordance with Article 5 of the Agreament.

Delays to the Work.

8.21 If Design-Builder is delayed on the crilical path in the performance of the Work due to acts,
omissions, conditions, events, or circumslances beyond its control and due to no fault of its own ar
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those for whom Design-Builder is responsible, the Contract Time(s) for performance shall be
reasonably extended by Change Order. By way of example, evenls that will entitle Design-Builder
to an extension of the Contract Time(s) include acts or omissions of Owner or anyone under
Owner's control (including separate contractors), changes in the Wark, Differing Site Conditions,
Hazardous Conditions, and Farce Majeure Events.

8.2.2 In addition to Design-Builder's right to a time extension for those evenits set forth in Section
8.2.1 above, Design-Bullder shall also be entitled to an appropriate adjusiment of the Contract Price
provided, however, that the Contract Price shall not be adjusted for Force Majeure Events unless

alherwise provided in the Agreement.
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Article 9

Changes to the Contract Price and Time

9.1 Change Orders.

9.11 A Change Order is a written instrument issued after execution of the Agreement signed by
Owner and Deslgn-Bullder, stating their agreement upon all of the following:

9.1.1.1 The scope of the change in the Work;
9.1.1.2 The amount of the adjustment to the Contract Price; and
9.1.1.3 The extent of the adjusiment to the Contract Time(s).

9.1.2  Allchanges in the Work autharized by applicable Change Crder shall be performed under
the applicable conditions of the Contract Documents. Owner and Design-Buildar shall negotiate in
goad faith and as expeditiously as possible the appropriate adjustments for such changes.

9.1.3 If Owner requests a proposal for a change in the Work from Design-Builder and
subsequently elacts not lo proceed with the change, a Change Order shall be issued to reimburse
Design-Builder for reasonable costs incurred for estimating services, design senvices and services
involved in the preparation of proposed revisions to ihe Contract Documents.

9.2 Work Change Directives.

9.21 A Work Change Diractive is a wrilten order prepared and signed by Owner direcling a
change in the Work prior to agreement on an adjustment in the Contract Price and/ar the Conlracl

Time(s).

9.2.2 Ovmer and Design-Builder shall negotiate in good faith and as expeditiously as possible
the appropriate adjustments for the Work Change Direclive. Upon reaching an agreement, the
parties shall prepare and execute an appropriate Change Order reflecling the terms of the

agreement.
9.3 Minor Changes In the Work.

9.3.1 Minor changes in the Work do not invoive an adjustment in the Contract Price andfor
Contract Time(s) and do not materially and adversely affect the Work, including the design, quality,
performance and workmanship required by the Contract Documents. Design-Builder may make
minor changes in the Work consistent with the intent of the Contract Documents, provided,
however, that Design-Builder shall promptly inform Owner, in writing, of any such changes and
record such changes on the dacumenls maintained by Design-Builder,

9.4 Contract Price Adjustments.

9.41 The increase or decrease In Contract Price resulting from a change in the Work shall be
determined by one ar more of the following methods:

9.4.1.1 Unit prices set forth in the Agreement or as subsequenlly agreed to between the
parties,

9.4.1.2 A mulually acceptad lump sum, properly itemized and supported by sufficiant
substantiating data to permit evaluation by Owner:;

9.4.1.3 Costs, fees and any olher markups set forth in the Agreament; or
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9.5

101

9.4.1.4 Ifanincrease or decrease cannot be agreed lo as sel forth in items 9.4.1.1 through
9.4.1.3 ahove and Owner issues a8 Work Change Diractive, the cost of the change of the
Work shall be determined by the reasanable expense and savings in the performance of
the Work resulting fram the change, including a reasonable overhead and profit, as may
be set forth in the Agreement.

9.4.2 Ifunit prices are set forth in the Contract Documents or are subsequently agreed 1o by the
parties, but application of such unit prices will cause substantial inequity to Owner or Design-Builder
because of differences in the character or quantity of such unit items as originally contemplated,
such unlt prices shall be equitably adjusted.

9.4.3 If Owner and Design-Builder disagree upon whether Design-Builder is entitied to be paid
for any services required by Owner, or if there are any other disagreements over the scope of Work
or proposed changes to the Work, Owner and Deslign-Builder shall resclve the disagreement
pursuant {o Article 10 hereof. As part of the negotiation process, Design-Builder shall furnish Owner
with a goad faith estimate of the costs to perform the disputed services in accordance with Owner's
interpretations. If the parties are unable to agree and Owner expects Design-Builder to perform the
services in accordance with Owner's interpretations, Design-Builder shall proceed to perform the
disputed services, condilioned upon Owner Issuing a wailten order to Design-Builder (i) directing
Design-Builder to proceed; and (li) specifying Owner’s interpretation of the servicas {hat are lo be
performed. If this occurs, Design-Bullder shall be entitled to submit in its Applications for Payment
an amount equal to fifty percent (50%) of its reasonable estimated direct cost to perform the
services, and Owner agrees to pay such amounts, with the express understanding thal (i) such
payment by Owner does not prejudice Owner's right to argue that it has no responsibilily ta pay for
such services; and (il) receipt of such payment by Design-Builder does not prejudice Design-
Builder's right to seek full payment of the disputed services if Qwner's order is deemed to be a
change to the Work.

Emergoncies.

9.5.4 Inany emergency affecting the safety of persons and/or properly, Design-Builder shall act,
al its discretion, to prevent threatened damage, injury or loss. Any change in the Conlracl Price
and/or Contract Time(s) on account of emergency work shall be determined as provided in this
Article 9.

Articl

Contract Adjustments and Disputes
Requests for Contract Adjustments and Relief.

10.1.1 If either Design-Builder or Owner believes that it is entitied to relief against the other for
any evenl arising out of or related to the Work or Project, such party shall provide wrilten notlce to
the other party of the basis for its claim for relief. Such nolice shall, if passible, be made prior to
incurring any cost or expense and In accordance with any specific notice requirements contained
in applicable sections of these General Conditions of Caontract. In the absence of any specific notice
requireament, writlen notice shall be given within a reasonable time, not to excaed twenty-one 21
days, after the occurronce giving rise to the claim for relief or after the claiming party reasonabiy
should have recegnized the event or condition giving rise to the request, whichever s later. The
claimant shall provide more complete information with respect to the claim within fourteen (14) days
of the initial notice. The more complete information shall include sufficiant information to advise the
other party of the circumstances giving tise to the claim for relief, the specific contraclual adjustment
or ralief requested and the basis of such request.
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10.2

10.3

Dispute Avoidance and Resolution.

10.2.1 The parties are fully committed to working with each other throughout the Project and agree
to communicate regularly with each other at all times so as to avoid or minimize disputes or
disagreements. If disputes or disagreements do arise, Design-Builder and Owner each commit to
resolving such dispules or disagreements in an amicable, professional and expeditious manner so
as lo avoid unnecessary losses, delays and disruptions to the Work.

10.2.2 Design-Builder and Qwner will first attampt to resolve disputes or disagreements at the
fiold lovel through discussions between Design-Bullder's Representative and Owner's
Representative which shall conclude within fourteen (14) days of the written notice provided for in
Section 10.1.1 unless Owner and Design-Builder mutually agree othenvise.

10.2.3 If a dispute or disagreement cannot be resolved through Design-Builder's Representative
and Owner's Representative, Design-Builder's Senior Representative and Owner's Senior
Representative, upon the request of either party, shall meet as soan as conveniently possible, but
in no case later than thirty (30) days after such a request is made, to attempt lo resolve such dispute
or disagreament. Five (5) days prior to any meetings between the Senior Representatives, the
parties will exchange relevant information that will assist the parties In resolving their dispute or
disagreement.

10.2.4 If after meeting the Senior Representatives determine that the dispute or disagreement
cannot be resolved on terms satisfactory to both parties, the parties shall submit within thirty (30)
days of the conclusion of the mesting of Senior Representatives the dispule or disagreement to
non-binding mediation. The mediation shall be conducted by a mutually agreeable impartial
mediator, or if tha parlies cannol so agrec, a mediator designated by the American Arbitration
Association (*AAA") pursuant o its Canstruction Industry Mediation Rules. The mediation will be
governed by and conducted pursuant to a mediation agreement negotiated by the parties or, if the
parties cannot! so agree, by procedures established by the mediator. Unless aotherwlse mutually
agreed by Owner and Deslgn-Bullder and consistent with the mediator's schedule, the mediation
shall commence within ninety (90) days of the submission of the dispute to mediation.
Representatives of the partics with authority to resolve the dispute shall be present at any
mediation.

Arbitration.

10.3.1 Any claims, dispules or controversies between the parties arising out of or rclating to the
Agreement, or the braach thereof, which have not been resolved in accordance with the precedures
set forth in Saction 10.2 above, shall be decided by arbitration in accordancae vith the Construction
Induslry Arbitration Rules of the AAA then in effect, unless the parlies mulually agrecothervise.

10.3.2 The award of the arbilrator(s) shall be final and binding upon the parties without the right
of appeal to the courts. Judgment may be entered upon it in accordance with applicable law by any

court having jurisdiction thareof.

10.3.3 Deslgn-Bullder and Ovmer expressly agree that any arbitration pursuant to this Section
10.3 may be joined or consclidated with any arbitratian involving any other person or entily (i)
necassary to resolve the claim, dispute or controversy; or (ii) substantially Involved in or affected
by such claim, dispute or controversy. Both Design-Builder and Owner vill include appropriate
provisions in all contracts they execute with other parties in connection with the Project to require
such joinder or consolidation.

10.3.4 The prevailing party in any arbitration, or any other final, binding dispute proceeding upon
which the parties may agree, shall be entitled to recover from the other party reasonable altorneys’
fees and expenses incurred by the prevailing party. The prevailing parly, if any, shall be determined
by the applicable binding dispule tribunal.
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10.4

10.5

1141

1.2

Duty to Continue Performance.

10.4.1 Unless provided to the confrary in the Contract Documents, Design-Builder shall continue
to perform the Work and Owner shall continue to satisfy its payment obligations for undisputed
amounts to Design-Builder as well as any further amounts pursuant to Seclion 9.4.3, pending the
final resolution of any dispute or disagreement between Design-Builder and Owner.

CONSEQUENTIAL DAMAGES.

10.51 NOTWITHSTANDING ANYTHING HEREIN TO THE CONTRARY (EXCEPT AS SET
FORTH IN SECTION 10.5.2 BELOW), NEITHER DESIGN-BUILDER NOR OWNER SHALL BE
LIABLE TO THE OTHER FOR ANY CONSEQUENTIAL LOSSES OR DAMAGES, WHETHER
ARISING IN CONTRACT, WARRANTY, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY
OR OTHERWISE, INCLUDING BUT NOT LIMITED TO LOSSES OF USE, PROFITS, BUSINESS,
REPUTATION OR FINANCING.

10.5.2 The consequential damages limitation set forth in Section 10.5.1 above is not intended to
affect the payment of liquidated damages or lost early completion bonus, if any, set forth in Arlicle
5 of the Agreement, which both parties recognize has been established, in part, to reimburse Qwnar
or reward Design-Builder for some damages that might otherwise be deemed o be consaquential.

Article 11
Stop Work and Termination

Owner’s Right to Stop Work.

11.4.1 Owner may, without cause and for its convenience, order Design-Builder in writing to stop
and suspend the Work. Such suspansion shall not exceed sixty (60) consecutive days or aggregate
more than ninety (90) days during the duration of the Project.

11.1.2 Design-Builder is entitied to seek an adjustment of the Conlract Price and/or Conlract
Time(s) If its cost or time to perform the Work has been adversely impacted by any suspension of
stoppage of the Work by Owner.

Owner’s Right to Perform and Terminate for Cause.

11.2.1 If Design-Builder persistently fails to (i) provide a sulficient number of skilled workers, (ii)
supply the materials required by the Contract Documents, (iil) comply with applicable Legal
Requirements, (iv) timely pay, without cause, Design Consultants or Subcontractors, (v) prosecute
the Work with promptness and diligence to ensure that the Work Is completed by the Contract
Time(s), as such times may be adjusted, or {(vi) perform material obligations under the Conlract
Documents. then Owner, in addition to any other rights and remedies provided in the Coniract
Documents or by law, shall have the rights set forth in Sections 11.2.2 and 11.2.3 below.

11.2.2 Upon the occurrence of an event set forth in Section 11.2.1 above, Owner may provide
written notice to Design-Builder that it intends to terminate the Agreement unless the prablem cited
is cured, or commenced to be cured, within seven (7) days of Design-Builder's receipt of such
notice. If Design-Builder fails to cure, or reasonably commence to cure, such problem, then Owmnar
may give a second wrilten natice to Design-Builder of its intent to terminale wilhin an additional
seven (7) day period. If Design-Builder, within such second seven (7) day period, fails la cure, or
reasonably commaence (o cure, such problem, then Owner may declare the Agreement terminated
for default by providing written notice to Design-Builder of such declaration.
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1.3

114

11.2.3 Upon declaring the Agreement terminated pursuant to Section 11.2.2 above, Owner may
enter upon the premises and take possession, for the purpose of completing the Work, of all
materials, scaffolds, tools, appliances and ather items thereon, which have been purchased or
provided for the performance of the Work, all of which Design-Builder hereby transfers, assigns
and sets over to Ovmer for such purpose, and to employ any person of persens to complete the
Work and provide all of the required labor, services, materials, equipment and other items. In the
avent of such termination, Design-Builder shall not be entitled to receive any further payments
under the Contract Documents until the Work shall be finally completed in accordance with the
Contract Documents. At such time, if the unpaid balance of the Contract Price exceeds the cost and
expense incured by Owner in completing the Work, such excess shall be paid by Ovmer to Design-
Bullder. Notwithstanding the preceding sentence, if the Agreement establishes a Guaranteed
Maximum Price, Design-Builder will only be entilled to be paid for Work performed prior toits default.
If Owner's cost and expense of completing the Work exceeds the unpald balance of the Contract
Price, then Design-Builder shall be obligated to pay the difference to Owner. Such costs and
expense shallinclude not only the cost of completing the Work, but also losses, damages, costs and
expense, including attorneys' fees and expenses, incurred by Owmer in connection with the
reprocurement and defense of daims arising from Design-Builder's default, subject to the waiver
of consequential damages set forth in Section 10.5 hereof.

11.2.4 If Owner improperty terminates the Agreement for cause, the termination for cause will be
converted to a termination for convenience in accordance with the provisions of Section 11.6
hereof.

Design-Builder's Right to Stop Work.

11.3.1 Design-Builder may, in addition to any other righis afforded under the Contract Documents
or al law, stop the Work for the following reasons:

11.3.1.1 Owmner's failure lo provide financial assurances as required under Section 3.3
hereof; or

11.3.1.2 Owmers failure to pay amounls properly due under Design-Builder's
Appllication for Payment,

11.3.2 Should any of the events set forth in Section 11.3.1 above occur, Design-Bullder has the
right to provide Owner wiith wrilten notice that Design-Builder vill stop the Wark unless said evenl
is cured within seven (7) days from Owner’s recsipt of Design-Builder's notice. Design-Builder shall
not stop work unless it provides such written notice and Owner has falled to cure the reason for
default within the seven (7) day cure period. If Owner does not cure the problem within such seven
(7) day periad, Design-Buillder may stop the Work. In such case, Design-Builder shall be entitled to
make a claim for adjustment to the Contract Price and Conlract Time(s) (o the extent it has been
adversely impacted by such stoppage.

Design-Bullder's Right to Terminate for Cause.

11.41 Design-Builder, in addition to any other rights and remedies provided in the Contract
Documents or by law, may terminate the Agreement for cause for the following reasons:

114.4.1 The Work has basn stapped for sixty (60) consecutive days, or more than
ninety (90) days during the duration of the Project, because of court order, any govemment
authority having jurisdiction over the Work, or orders by Cwner under Seclion 11.1.1
hereof, provided that such sloppages are not due to the acts or omissions of Design-Builder
or anyone for whose acts Design-Bullder may be responsibie.

11.4.1.2  Owmcr's failure to provide Design-Builder with any information, permits or
approvals that are Owner's responsibility under the Contract Documents which resultin the
Wark being stopped for sixty (60) consecutive days, ar more than ninety (80) days during
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11.6

the duration of the Project, even thaugh Owner has not ordered Design-Builder in writing
to stop and suspend the Work pursuant to Section 11.1.1 hereof.

11.4.1.3  Owner's failure to cure the problems set forlh In Section 11.3.1 above after
Design-Bullder has stopped the Work.

11.4.2 Upon the occurrence of an avent sel forth In Section 11.4.1 above, Design-Builder may
provide written nofice to Owner that it intends to terminate the Agreement unless the problam cited
is cured, or commenced to be cured, within seven (7) days of Owner’s receipt of such notice. If
Owner fails o cure, or reasonably commence to cure, such problem, then Design-Buitder may give
a second written notice to Ovmar of ils intent to terminate within an additional seven (7) day period.
If Owner, within such second sevan (7) day period, falls to cure, or reasonably commence to cure,
such problem, then Design-Buikder may declare the Agreement terminated for default by providing
written notice to Owner of such daclaration. In such case, Design-Builder shall be entitled to recover
in the same manner as if Owner had terminated the Agreement for its convenience under Article 8

of the Agreament.
Bankruptcy of Owner or Design-Builder.

11.51 If either Owner or Deslgn-Bullder institutes or has instituted against it a case under the
United States Bankruptey Cade (such party being referred to as the “Bankrupt Party”), such event
may impair or frusirate the Bankrupt Party's ability to perform its abligations under the Contract
Documants. Accordingly, should such event occur:

11.5.1.1 The Bankrupt Parly, its trustee or other successor, shall furnish, upon request of
the non-Bankrupt Party, adequate assurance of the ability of the Bankrupt Party to perform
all future material obligations under the Contract Documents, which assurances shall be
provided within ten (10) days after receiving notice of the request; and

11.5.4.2 The Bankrupt Party shall file an appropriate action within the bankruptcy court to
seek assumption or rejeclion of the Agreement within sixty (60) days of the institution of
the bankruptey filing and shall diligently prosecute such action.

If the Banknupt Party fails to comply with ils foregoing obligations, the non-Bankrupt Party shall be
entitled to requast the bankruptey court lo reject the Agreement, declare the Agreement terminated
and pursue any other racaurse available to the non-Bankrupt Party under this Arlicle 11.

11.5.2 The rights and remedies under Section 11.5.1 above shall not be deemed to limit the abillity
of the non-Bankrupt Party to seek any ather rights and remadies provided by the Contract
Dacuments or by law, including its ability to seek relief from any automatic stays under the United
States Bankruptcy Code or the right of Design-Builder to stop Work under any applicable provision
of these General Conditions of Cantract.

Termination for Convenience.

11.6.1 Upon ten (10) days' written notice to Design-Builder, Owner may, for its convenience and
withaut cause, eloct to terminate this Agreement. In such event, Owner shall pay Design-Builder
for the follewing:

11.6.1.1  All Work executed and for proven loss, cost or expense in connection with the
Wark;

11.6.1.2 The reasonable costs and expensas attributable to such termination, including
domebilization costs and amounts due in settlement of terminated contracts with
Subcontractors and Design Consultants; and

11.6.1.3 The amount sat forth in Article & of the Agreement.
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11.6.2 If Owner terminates this Agreement pursuant to Section 11.6.1 above and proceeds to
design and construct the Project through its employees, agents or third parties, Owner’s rights to
use the Work Product shall be as set forth in Section 4.3 of the Agreement. Such rights may not be
transferred or assigned to others without Design-Builder's express written consent and such third
parties’ agreement to the terms of Article 4 of the Agreement,

Article 12
Flectronic Data

121 Eiectronic Data.

1241 The parties recognize that Contract Documents, including drawings, specifications and
three-dimensional modeling (such as Building Infermation Models) and other Work Product may be
transmitted among Owner, Design-Builder and others in electronic media as an alternative to paper
hard copies {collectively “Electronic Data”).

12.2  Transmission of Efectronic Data.

12.2.1 Owner and Design-Builder shall agree upon the scftware and the format for the
transmission of Electronic Data. Each party shall be responsible for securing the legal rights to
access the agreed-upon formal, including, if necessary, obtaining appropriately licensed copies of
the applicable software or electronic program to dispiay, interpret and/or generate the Electronic
Data.

12.2.2 Neither parly makes any representalions or warranties to the other with respect to the
functionality of the software or computer program associated with the eleclronic transmission of
Work Product. Unless specifically set forth in the Agreement, ownership of the Efectronic Data does
not inciude ownership of the software or cormpuler program with which it Is associated, transmilted,
generated or interpreted. ' Il

12.2.3 By transmitting Work Product in electronic form, the transmitting party does not transfer or
assign its rights in the Work Product. The rights in the Electronic Data shall be as set forth in Article
4 of the Agreement. Under no circumstances shall the transfer of ownership of Electronic Data be
deemed to be a sale by the transmitting party of tangible goods.

12.3 Electronic Data Protocol.

12.3.1 The parties acknowledge that Electronic Data may be altered or corrupted, intentionally or
otherwise, due to occurrences beyond their reasonable control or knowledge, including but not
limited to compatibility issues with user software, manipulation by the recipient, errors in
transcription or transmission, machine error, environmental factors, and operator error.
Consequently, the parties understand that there is some level of increased risk in the use of
Etecironic Data for the communication of design and construction information and, in consideration
of this, agree, and shall require their independent contractors, Subcontractors and Design
Consuttants to agree, to the following protocols, terms and conditions set forth in this Section 12.3.

12.3.2 Electronic Data will be transmitted in the format agreed upon in Seclion 12.2.1 above,
including file conventions and document properties, unless prior arrangements are made in
advance in writing. : :

12.3.3 The Electranic Data represents the information at a particular point in fime and is subject
to change. Therefore, the parties shall agree upon pratocals for notification by the author to the
recipient of any changes which may thereafter be made to the Electronic Data, which protocol shall
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13.1

13.2

13.3

134

13.5

13.6

also address the duty, if any, to update such information, data or other information conigined in fhe
electronic media if such information changes prior to Final Completion of the Projeci.

12.3.4 The transmitting party specifically disclaims all varranties, expressed or implied, including,
but not limited to, implied warranties of merchantability and fitness for a particular purpose, with
respect to the media transmilting the Electronic Data. However, transmission of the Electronic Data
via electronic means shall nat invalidate or negate any duties pursuant to the applicable standard
of care with respect to the crealion of the Electronic Data, unless such data is materially changed
or altered after it is transmitted lo the receiving party, and the transmitting party did not participale
in such change or aiteration.

Article 13
Miscellaneous

Confidential Information.

13.1.1 Confidential Information is defined as infarmation which is determined by the transmitting
party (o be of a confidential or proprietary nature and: (i) the transmitting party identifies as either
confidential or praprietary; (il) the transmitting parly takes steps to maintain lhe confidential or
proprietary nature of the information; and (iii) the document is nol otherwise available in or
considered to be in the public domain, The receiving parly agrees to maintain the confidentiality of
the Confidential Information and agrees to use the Confidential Information solely in connection
with the Projecl.

Assignment.

13.2.1 Neither Design-Bullder nor Owner shall, without the wntlen consent of the other assign,
transfer or sublet any partion or parl of the Work or the obligations required by the Conlract

Pocuments.
Successorshlip.

13.3.1 Design-Builder and Ovmer Intend that the provisions of the Canlract Documents are
binding upon the parties, their employees, agents, heirs, successors and assigns.

Governing Law.

13.41 The Agreement and all Contract Documents shall be governed by the laws of the location
of the Project, without giving effect to its conflict of law principles.

Severability.

13.5.1 If any provision or any part of a provision of the Confract Documents shall be finally
determined to be superseded, invalid, itegal, or othenvise unenforceable pursuant to any
applicable Legal Requirements, such determination shall not impair ar otherwise affect the validity,
legality, or enforcaability of the remaining provision or parts of the provision of the Cantract
Documents, which shall remain in full force and effect as if the unenforceable provision or part were
deletad.

No Waiver.

13.6.1 The failure of either Design-Builder or Qumer to insist, in any one or more instances, on
{he perfarmance of any of the obligations required by the ather under the Contract Documents shall
nat be construed as a waiver or relinquishment of such obligation or right with respect to future
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perfarmance.
13.7 Headings.

13.7.1 The headings used in these General Conditions of Contract, or any other
Contracl Document, are for ease of reference only and shall not in any way be conslrued
to limil or alter tha meaning of any provision.

13.8 Notice.

13.8.1 Whenever the Contract Documents require that notice be provided to the ather
party, notice will be deemed to have been validly given (i) if delivered in person to the
indlvidual intended to recelve such notice; (i) four (4) days after being sent by registered
or certified mail, posiage prepald to the address indicated in the Agreement: (iii} if
transmilted by facsimile. by the time stated in a machine-generated confirmation that
nolice was received al the facsimile number of the intended recipient; or (iv) by electronic
mail, by the time frame stated in the email-generated confirmation that notice was
received by the emall of the intended recipient.

139 Amendments.

13.9.1 The Conlract Decuments may not be changed, altered, or amended in any way
except in writing signed by a duly authorized representative of each party.

Article 14

Project Labor Agreement
CITY OF FRESNO COMMUNITY WQORKFORCE AGREEMENT

This saction refars to the City of Fresno's Community Workfarce Agreement, dated September 29, 2021.

DEFINITIONS:

1.12 “Project” means a Cily awarded public works project as defined in California Labor Code Section
1720, where the engineer's estimate of the total cost of the project exceeds one million dollars ($1,000,000).
All Construction Contracts required to complete an integrated Project shall be considered in determining
whether this threshold is met. For the purpose of application of this threshold to Job Order Contracts, the
threshold shall be applicd to each job arder, rather than to the job order contract aggregate maximum, any
individual job order above the threshold shall require application of this Agreement to such individual job
order. The City and the Trades Council may mutually agree in wriling to add additional projects or
components (o be covered by this Agreement.

ARTICLE V, PRE-JOB CONFERENCES:

5.1 Timing: The Project Manager shall; convene and conduct, at a location and time mutually
agreeable lo the Trades Council, a pre-job conference with the Unions and the representatives of all
involvad Cantractors/Employers, who shall be prepared to announce craft assignments and discuss in detail
the scope of work and the other issues set forth below, at least fourteen (14) calendar days prior to:

{a) The commencement of any Project work, and
(b) The commencement of Project work on any subsequently avzarded Consltruction Contract.

ARTICLE VII, UNION SECURITY:

7.2 The Contractors/Employers shall mako and transmit all deductions for Unian dues, fees, and
assessments that have been autharized by employees In wriling in accordance with the applicable NMaster
Agreement. This Agreement does not requirc any employee of a non-Union ContraciorfEmployer o join a
Union or to pay dues or feas to a Union as a condition of working on @ Project; hawever, nothing in this
Adicle is intended to supersede the independent requirements of the applicable Master Agreements as to
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Contractors/Employers signatory to such Master Agreements and as to employees of lhose
Contraclors/Employers who are performing Covered Work.

ARTICLE IX, LOCAL HIRING PROGRAM:

9.4  Percentage Requirements: For each Project, each Conlractor shall make best faith efforts to
saltisfy the following percentage requirements (the "Percentage Requirements”):

9.4.1 atleast 50 percent of all journey-level Project work hours performed by City Residents:
9.4.2 allsast 55 percent of all apprenlice-level Project work hours parformed by City Residents;

9.4.3 at least 30 percent of all apprentice-level Project work hours performed by New Local
Apprenlices.
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RESOLUTION NO. 2021-242

A RESOLUTION OF THE COUNCIL OF THE CITY OF FRESNO,
CALIFORNIA, APPROVING A PROJECT LABOR AGREEMENT
FOR CITYWIDE PUBLIC WORK OF IMPROVEMENT
PROJECTS (THE “RANDY L. GHAN ACT")

WHEREAS, the City of Fresno is experiencing poor economic conditions created
by the COVID-19 pandemic and faces significant infrastructure needs; and

WHEREAS, the Project Labor Agreement (Agreement) provides uniform wages,
benefits, overtime pay, hours, working conditions, and work rules for work on major
construction projects, as well as providing reliable and uninterrupted qualified workers at
predictable costs; and

WHEREAS, an Agreement will help to develop qualified workers in the
construction trades and include people who are historically underrepresented in the

frades; and

WHEREAS, the Agreement for citywide public work of improvement projects,
requires employment of local, economically disadvantaged, apprentices, as well as
veterans, women and minorities, to the extent permitted by legal and funding restrictions

WHEREAS, Cily staff, the Building Trades Council and the ad hoc Cily Council
committee negotiated the Project Labor Agreement as presented to the City Council

NOW, THEREFORE, BE IT RESOLVED by the Council of the City of Fresno as
follows:

1. Approves the Agreement in substantially the form attached hereto as

10of3

Date Adopted: 09/16/2021
Date Approved:09/16/2021
Effective Date: 09/16/2021 Resolution No. 2021-242
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Exhibit A.

2. Authorizes the City Manager, or designee, to execute the Agreement.

3. Directs administrative staff to implement and carry out the provisions of the

Agreement

~

L]

4. This resolution shall be effective upon final approval.

s & ® * & % & ®* & * £ &

20f3
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STATE OF CALIFORNIA )
COUNTY OF FRESNO ) ss.
CITY OF FRESNO )

|, BRIANNA PARRA, Interim City Clerk of the City of Fresno, Certify that the
foregoing resolution was adopted by the Council of the City of Fresno, at a regular

meeting held on the 2 day of September _, 2021.
AYES : Arias, Esparza, Karbassi, Maxwell, Soria, Chavez
NOES : Bredefeld

ABSENT : None
ABSTAIN : None

Mayor Approval: N/A , 2021
Mayor Approval/No Retum: N/A , 2021
Mayor Veto: ) September 13" , 2021
Mayor Approval: September 16' , 2021

BRIANA PARRA, CMC

Interim City Clerk

By: [Sianature on Filel 9/27/2021

Deputy
APPROVED AS TO FORM:
DOUGLAS T. SLOAN
City Attorney
By: [Signature on File] - 9/2712021
Brandon M. Collet Date

Senior Deputy Cily Attorney

Attachment: Exhibit A — Community Workforce Agreement
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COMMUNITY WORKFORCE AGREEMENT
FOR THE CITY OF FRESNO

INTRODUCTION/FINDINGS

This Communily Workforce Agreement is entered into this 29" day of September
2021, by and between the City of Fresno (hereinafter the "City"), and the Fresno, Madera,
Kings and Tulare Counties Building and Construction Trades Council (hereinafter the
"Trades Council") and its affiliated Unions that have executed this Agreement (referred to
collectively herein as the "Union(s)"). Contractors and subcontractors of all liers who work
on City construction projects covered by this Agreement (hereinafter the "Contractor(s)/
Employer(s)"), shall become signatory to this Agreement by signing the "Agreement to
be Bound" attached hereto as Addendum A.

A central purpose of this Agreement is to provide employment and training
opportunities that build pathways into high-qualily, sustainable construction careers for
local workers, to create a pool of skilled construction labor for future City construction
projects, to develop the regional workforce and economy, and to combat unemployment
and underemployment in the region. Equally important, this Agreement is designed to
promote the efficiency of construction operations through the use of skilled labor resulting
in quality construction outcomes, and to provide for the peaceful settlement of labor
dispules and grievances without strikes or lockouts, thereby promoting the public interest
in assuring the timely and economical completion of City Projects covered by this
Agreement.

WHEREAS, this Agreement encourages construction employment and lraining
opportunities in ways calculated to miligate the harms caused by geographically
concentrated poverty, unemployment and underemployment in economically
disadvantaged areas and among City residents; and

WHEREAS, this Agreement reflects a commitment by all parties to diversity, workforce
equity, and open opportunity in employment and training on City-funded projects; and

WHEREAS, the City places high priarity upon the development of comprehensive
programs for the recruitment, training and employment of local area residents and military
veterans, and recognizes the ability of local pre-apprenticeship and apprenticeship
programs to provide meaningful and sustainable career pathways in the construction

industry; and

WHEREAS, the timely and successful completion of City Projects is an important
fiduciary responsibility of the City of Fresno: and

WHEREAS, large numbers of workers of various skills will be required in the
performance of construction work on City Projects and the timely and successful
completion of City Projects is of the utmost importance to meet the needs of the City and
avoid increased costs from delays in construction; and

Community Workforce Agreement
for the City of Fresno
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WHEREAS, the use of skilled labor on construction work increases the safety of
construction projects as well as the quality of completed work; and

WHEREAS, it is recognized that on Cily Projects with mulliple contractors and
bargaining units on the job site at the same time over an extended period of time, the
potential for work disruption may be substantial without an overriding commitment to
maintain continuity of work; and

WHEREAS, the interests of the general public, the City, the Unions, and the
Contractors/Employers are best served when construction work proceeds in an orderly
manner without disruption because of strikes, sympathy strikes, work stoppages,
picketing, lockouts, slowdowns or other interferences with work; and

WHEREAS, the Contractors/Employers and the Unions desire to mutually establish
and stabilize wages, hours and working conditions for the workers employed on Cily
Projects and to encourage close cooperation among the Contractors/Employers and the
Unions so that a satisfactory, continuous and harmonious relationship will exist; and

WHEREAS, the parties seek to avoid the tensions that would arise on City Projects if
Union and non-union workers of different employers were to work side by side on City
Projects, potentially leading to labor disputes that could delay completion of City Projects;
and

WHEREAS, this Agreement is not intended to replace, interfere with, abrogate,
diminish or madify existing local or national collective bargaining agreements in effect
during the duration of City Projects, insofar as a legally binding agreement exists between
the Contractors/Employers and the Unions, except to the extent thal the provisions of this
Agreement are inconsistent with said collective bargaining agreements, in which event
the provisions of this Agreement shall prevail; and

WHEREAS, the contract(s) for construction work on City Projects will be awarded in
accordance with the applicable provisions of all state, local and federal laws; and

WHEREAS, the parties to this Agreement pledge their full good faith and trust to work
toward the mutually satisfactory completion of the City Projects;

NOW, THEREFORE, IT IS AGREED BETWEEN AND AMONG THE PARTIES
HERETO, AS FOLLOWS:

ARTICLE |
DEFINITIONS

1.1 "Agreement" means this Community Workforce Agreement.

1.2 “Agreement to be Bound" means the agreement (altached hereto as
Addendum A) that shall be executed by each and every Contractor/Employer as a
condition of working on a Project.

Communily Workforce Agreement
for the City of Fresno
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1.3 "Cily" means the City of Fresno, California and ils governing board, officers,
agents and employees, including managerial personnel.

1.4 "City Resident" means an individual domiciled in the City. "Domiciled" has the
meaning set forth in section 349(b) of the California Election Code, which cannot be a
post office box.

1.5 "Completion™ means that point at which there is Final Acceptance by the City
of a Construction Contract and the City has filed a Notice of Completion. For purposes of
this definition, "Final Acceptance” means that point in time at which the City has
determined upon final inspection that the work has been completed in all respects and all
required contract documents, contract drawings, warranties, certificates, manuals and
data have been submitted and training completed in accordance with the contract
documents and the City has executed a wrilten acceptance of the work.

1.6 "Construction Contract® means the public works or improvement contract(s)
(including design-bid, design-build, lease-leaseback or other contracts under which
construction of City Projects is done) awarded by the Cily that are necessary to complete
City Projects.

1.7 "Contractor(s¥Employer(s)* or "Contractor(s)" or "Employer(s)" means any
individual, firm, partnership or corporation (including the prime contractor, general
contractor, construction manager, project manager, design-build entity, lease-leaseback
entity or equivalent entity), or combination thereof, including joint ventures, and their
successors and assigns, that is an independent business enterprise and enters into a
contract with the City with respect to the construction of any part of City Projects, and all
contractors and subcontractors of any tier.

1.8 “Covered Work™ means work on a Project that is described in Section 2.3, and
not excluded pursuant to Section 2.4

1.9 "Master Agreement" or "Schedule A" means the Master Collective Bargaining
Agreement of each craft Union signatory hereto.

1.10 "New Local Apprentice” means a City Resident who both (i) is enrolled (or can
be immediately enrolled) in a state-approved joint labor-management apprenticeship
program and has progressed less than halfway toward the work hours needed to graduate
from such program; and (i) is a graduate of a Trades Council-recognized pre-

apprenticeship program.
1.11 "Party" means the City, the Trades Council, and the Unions.

1.12 "Project" means a City awarded public works project as defined in California
Labor Code Section 1720, where the engineer's estimate of the total cost of the project
exceeds one million dollars ($1,000,000). All Construction Contracts required to complete
an integrated Project shall be considered in determining whether this threshold is met.
For the purpose of application of this threshold to Job Order Contracts, the threshold shall
be applied to each job order, rather than to the job order contract aggregate maximum;

Community Werkforoa Agreement
for the City of Fresno
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any individual job order above the threshold shall require application of this Agreement to
such individual job order. The City and the Trades Council may mulually agree in writing
to add additional projects or components to be covered by this Agreement.

1.13 "Project Manager" means the person(s) or entity(ies) designated by the City to
oversee all phases of construction on a Project and the implementation of this Agreement.

1.14 "Trades Council" means the Fresno, Madera, Kings and Tulare Counties
Building and Construction Trades Council.

1.15 ‘"Transitional Housing" means housing the purpose of which is o facilitate the
movement of homeless individuals and families into permanent housing within 24 months.

1.16 "Union" or "Unions" means the Trades Council and its affiliated local unions
signatory to this Agreement, acting on their own behalf and on behalf of their respective
affiliates and member organizations whose names are subscribed hereto and who have
through their officers executed this Agreement.

ARTICLE i
SCOPE OF AGREEMENT

2.1  Parties: This Agreement applies to and is limited to all Contractors/Employers
performing work under a Construction Contract on a Project (including subcontractors at
any tier), and their successors and assigns, the City, the Trades Council, and its affiliated
Unions signatory to this Agreement.

2.2  Applicability: This Agreement governs all Construction Contracts awarded on
City Projects. For purposes of this Agreement, Conslruction Contracts shall be
considered Completed as set forth in Section 1.5, except when the City directs a
Contractor to engage in repairs, warranty work, modifications, or punch list work under a
Construction Contract or when a Contractor performs work under a change order for a
Construction Contract.

2.2.1 The terms of this Agreement will cover, and will fully apply to, any Contractor
performing Project work, without regard to whether that Contractor performs work at other
sites on either a union or non-union basis. This Agreement shall not apply to any work of
any Contractor other than the Project work specifically covered by this Agreement. No
Contractor shall be required to become signatory to a Union Schedule A Agreement as a
result of performing Project work.

2.3  Covered Work; This Agreement covers, without limitation, all site preparation,
surveying, construction, alteration, demolition, installation, improvement, remediation,
retrofit, painting or repair of buildings, structures and other works, and related activities
for a Project that is within the craft jurisdiction of one of the Unions and that is directly or
indirectly part of a Project, including, without limitation to the following examples,
landscaping and temporary fencing, temporary HVAC, geotechnical and

Community Workforce Agreemant
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exploratory drilling, soils and materials testing and inspection, pipelines (including those
in linear comridors built to serve a Project), pumps, pump stations, start-up, modular
furniture installation, and final clean-up. This Agreement covers work done for a Project
in temporary yards, dedicated sites, or areas adjacent to a Project, and at any on-site or
off-site batch plant constructed to supply materials to a Project.

2.3.1 This Agreement applies to any start-up, calibration, commissioning,
performance testing, repair, maintenance, and operational revisions to systems and/or
subsystems for a Project performed after Completion, unless performed by Cily
employees.

2.3.2 This Agreement covers all on-site fabricalion work over which the City,
Contractor(s))Employer(s) or subcontractor(s) possess the right of control (including work
done for a Project in any temporary yard or area established for a Project). This
Agreement also covers any off-site work, including fabrication, that is traditionally
performed by the Unions and is direclly or indirectly part of a Project, provided such work
is covered by a current Master Agreement or current local addenda to a national
agreement of the applicable Union(s).

2.3.3 Except for the delivery of supplies, equipment or materials that are stockpiled
for later use, this Agreement covers all construction trucking work, including the hauling
and delivery of ready-mix, asphalt, aggregate, sand, soil or other fill or similar material
that is directly incorporated into the construction process as well as the off- hauling of soil,
sand, gravel, rocks, concrete, asphalt, excavation materials, construction debris and
excess fill, material andfor mud. Contractor(s)Employer(s}, including brokers, of persons
providing construction trucking work shall provide certified payroll records to the City
within ten (10) days of written request or as required by the bid specifications.

2.3.4 Work covered by this Agreement within the following craft jurisdictions shall be
performed under the terms of their National Agreements as follows: the National Transient
Lodge (NTL) Articles of Agreement, the National Stack/Chimney Agreement, the National
Cooling Tower Agreement, the National Agreement of Elevator Constructors, and any
instrument calibration work and loop checking shall be performed under the terms of the
UA/IBEW Joint National Agreement for Instrument and Control Systems Technicians, with
the exception that Articles IV, XIV and XV of this Agreement shall apply to such work.

24 Exclusions: The following shall be excluded from the scope of this Agreement.

2.4.1 This Agreement shall not apply to work performed by the City's own employees
as permitted by the Public Contract Code.

2.4.2 This Agreement shall not apply to a Contractor/Employer’s non-construction
craft employees, managerial employees, administrative personnel, and supervisors
above the level of general foreman, unless covered by a Master Agreement.

Community Workforce Agreament
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243 This Agreement shall not apply to a contract entered into with a professional
service provider for a Project, as defined in Section 1.12, unless the professional service
provider performs or subcontracts Covered Work, in which event the entity self-
performing the Covered Work shall execute an Agreement to be Bound. Where
applicable, the City shall include this requirement in the professional services contract.

244 This Agreement shall not apply to any non-Project work performed on or
near or leading to the site of work covered by this Agreement that is undertaken by state,
county, city, or other governmental bodies or their contractors. Work performed by public
or private utilities including all electrical utility, voice-data-video, and security installation
work ahead of and up to the electrical service entry connection or the main point of entry
into the building shall be excluded. All electrical utility, voice-data-video, and security
installation work performed after the electrical utility service entrance or the main point of
entry shall be Covered Work. Additionally, all contracted work performed ahead of the
service entrance connection and main point of entry that is inside the property line and
provides for access to the building via a conduit or series of conduits shall be Covered

Work.

245 This Agreement shall not apply to the off-site maintenance of leased
equipment and on-site supervision of such work.

246 This Agreement does not apply to work by employees of, or contractors
retained by, a manufacturer or vendor necessary to maintain such manufacturer's or
vendor's warranty or guaranty, provided the manufacturer or vendor provides
documentation showing that the warranty or guarantee specifically requires such
employees or contractors to perform the work in order to preserve the warrantly or
guarantee, or provided the manufacturer or vendor demonstrates by an enumeration of
specific tasks that the work cannot be performed by craft workers covered by this

Agreement,

247 In circumstances requiring special knowledge, work may be performed by
persons not covered by this Agreement provided that the Contractor/Employer or
manufacturer responsible for such work demonstrates by an enumeration of specific tasks
that the work cannot be performed by craft workers covered by this Agreement. A
Contractor/Employer invoking this provision shall give notice to the Trades Council and
the relevant Union{s), and such work shall be identified and discussed by the
Contractor/Employer at its Pre-Job Conference, or, if not known at the time of the Pre-
Job Conference, shall be identified and discussed with the Trades Council and the
relevant Union(s) once the work becomes known, including by holding a Pre-Job
Conference if requested by the Trades Council or the relevant Union(s).

248 This Agreement shall not apply to work substantially funded by any federai,
state, other local or public agency that prohibits the use of project labor agreements on
projects receiving its funding, or the funding of projects on which such agreements are
used. With respect to such work, the City agrees that it will make a reasonable effort to
defend the application of this Agreement, including by making a written request to the
funding source. Notwithstanding the foregoing, however, should

Community Workforce Agreemant
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only a specific provision of the Agreement be prohibited by the funding source, the parties
shall modify the requirements of this Agreement accordingly, to advance the purposes of
this Agreement to the maximum extent feasible without the loss of funding.

2.4.9 This Agreement shall not apply to work that is jointly performed with another
public agency, unless the work is awarded by the City, or unless otherwise agreed to by
the Parties on a case by case basis. With respect to such work jointly performed with
another public agency, the City will make a request to the other public agency to apply
the terms of this Agreement, or in the altemative, request that the other public agency
communicate with Cily representatives and the Trades Council to discuss application of
this Agreement.

2.4.10 This Agreement shall not apply to renovation of Transitional housing buildings
or units, given the time sensitivity of such work. For the avoidance of doubt, this exclusion
does not apply to new construction, nor to a total remodel where residents are not
occupying the building or units.

25 Award of Contracts: It is understood and agreed that the City has the right to
select any qualified bidder for the award of a Construction Contract under this Agreement.
The bidder need only be willing, ready and able to execute and comply with this
Agreement. It is further agreed that this Agreement shall be included in all invitations to
bid or solicitations for proposals from contractors or subcontractors for work on a Project.
The City shall provide a copy of ail such invitations to bid to the Trades Council at the

time of issuance.
ARTICLE lli

EFFECT OF AGREEMENT

3.1 By execuling this Agreement, the Trades Council, the Unions and the City
agree to be bound by each and all of the provisions of the Agreement.

3.2 By accepting the award of work under a Construction Contract for a Project,
whether as a Contractor or subcontractor thereunder, all Contractors/Employers agree to
be bound by each and every provision of this Agreement and agree to evidence their
acceptance prior to the commencement of work by executing the Agreement to be Bound
in the form attached hereto as Addendum A.

3.3 At the time that any Contractor/Employer enters into a subcontract with any
subcontractor providing for the performance of work under a Construction Contract, the
Contractor/Employer shall provide a copy of this Agreement to said subcontractor and
shall require the subcontractor, as a condition of accepting the award of a construction
subcontract, to agree in writing, by executing the Agreement to be Bound, to be bound
by each and every provision of this Agreement prior to the commencement of work. The
obligations of a Contractor may not be evaded by subcontracting. if the subcontractor
refuses to execute the Agreement to be Bound, then such subcontractor shall not be
awarded a Construction Contract on a Project.

Communily Workforce Agreement
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3.4  This Agreement shall only be binding on the signatory parties hereto, and their
successors and assigns, and shall not apply to the parents, affiliates, subsidiaries, or
other ventures of any such party. Each Contractor shall alone be liable and responsible
for its own individual acts and conduct and for any breach or alleged breach of this
Agreement, except as otherwise provided by law or the applicable Master Agreement.
Any dispute between the Union(s) and the Contractor(s) with respect to compliance with
this Agreement shall not affect the rights, liabilities, obligations and duties between the
Union(s) and other Contractor(s) party to this Agreement.

3.5 Itis mutually agreed by the parties that any liability by a Union signatory to this
Agreement shall be several and not joint. Any alleged breach of this Agreement by a
Union shall not affect the rights, liabilities, obligations and duties between the
Contractor(s) and the other Union(s) party to this Agreement.

3.6 The provisions of this Agreement, including the Schedule As incorporated
herein by reference, shall apply to the work covered by this Agreement, notwithstanding
the provisions of any other local, area and/or national agreements which may conflict with
or differ from the terms of this Agreement. To the extent a provision of this Agreement
conflicts with a Schedule A, the provision of this Agreement shall prevail. Where a
provision of a Schedule A does not conflict with this Agreement, the provision of the

Schedule A shall apply.
ARTICLE IV

WORK STOPPAGES, STRIKES. SYMPATHY STRIKES AND LOCKOUTS

4.1. The Unions, the City, and the Contractor(s)/Employer(s) covered by this
Agreement agree that for the duration of a Project:

4.1.1 There shall be no strikes, sympathy strikes, work sloppages, picketing,
handbilling or otherwise advising the public that a labor dispute exists, or slowdowns of
any kind, for any reason, by the Unions or employees employed on a Project, at the job
site of a Project or any other City facility because of a dispute on a Project. Disputes
arising between the Unions and Contractor(s)/ Employer(s) on other City projects are not
governed by the terms of the Agreement or this Article.

4.1.2 There shall be no lockout of any kind by a Contractor/Employer of workers
employed on a Project.

4.1.3 If a Master Agreement expires before the Contractor/Employer completes the
performance of work under a Construction Contract and the Union or
Contractor/fEmployer gives notice of a demand for a new or modified Master Agreement,
the Union agrees that it will not strike on work covered by this Agreement and the Union
and the Contractor/Employer agree that the expired Master Agreement will continue in
full force and effect for work covered under this Agreement until a new or modified Master
Agreement is reached. If the new or modified Master Agreement provides that any terms
of the Master Agreement shall be retroactive, the Contraclor/ Employer agrees to comply
with any retroactive terms of the new or modified Master Agrecement that are applicable
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lo any employee(s) on a Project during the interim, with retroactive payment due within
seven (7) calendar days of the effective date of the new or modified Master Agreement.

4.1.4 In the case of nonpayment of wages or trust fund contributions on a Project,
the Union shall give the City and the Contractor/Employer three (3) business days' notice
when nonpayment of trust fund contributions has occurred, and one (1) business days'
notice when nonpayment of wages has occurred or when paychecks being tendered to a
financial institution normally recognized to honor such paychecks will not honor such
paycheck, of the intent to withhold labor from the Contractor/Employers' or their
subcontractor's workforce, during which time the Contractor/Employer may correct the
default. In this instance, a Union's withholding of labor (but not picketing) from a
Contractor/Employer who has failed to pay its fringe benefit contributions or failed to meet
its weekly payroll shall not be considered a violation of this Article.

4.1.5 Nolification: If the City or any Contractor contends that any Union has violated
this Article, it will so notify in writing the Senior Executive of the Trades Council and the
Senior Executive of the Union, setting forth the facts alleged to violate the Article, prior to
instituting the expedited arbitration procedure set forth below. The Trades Council will
immediately use its best efforts to cause the cessation of any violation of this Article. The
leadership of the Union will immediately inform the workers of their obligations under this
Article. A Union complying with this obligation shall not be held responsible for the
unauthorized acts of employees it represents.

4.2  Expedited Arbitration: Any party to this Agreement shall institute the following
procedure, prior to initiating any other action at law or equity, when a breach of this Article
is alleged to have occurred.

4.2.1 A parly invoking this procedure shall notify Robert Hirsch, as the permanent
arbitrator, or Barry Winograd, as the altemnate arbitrator, under this procedure. In the
event the permanent arbitrator is unavailable at any time, the alternate will be contacted.
If neither is available, the parties shall select the arbitrator from the list in Section 14.4.
Notice to the arbitrator shall be by the most expeditious means available, with notice by
email and telephone to the City, the involved Confractor, and the party alleged to be in
violation, and to the Trades Council and involved local Union if a Union is alleged to be in

violation.

4.2.2 Upon receipt of said notice, the City will contact the permanent arbitrator named
above, or the alternate if the permanent arbitrator is not available, who will attempt to
convene a hearing within twenty-four (24) hours if it is contended that the violation still

exists.

4.2.3 The arbitrator shall notify the parties by email and telephone of the place and
time for the hearing. Said hearing shall be completed in one session, which, with
appropriate recesses at the arbitrator's discretion, shall not exceed twenty-four (24) hours
unless otherwise agreed upon by all parties. A failure of any party to attend said hearings
shall not delay the hearing of evidence or the issuance of an award by the arbitrator.
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4.2.4 The sole issue at the hearing shall be whether or not a violation of Section 4.1
of the Agreement has occurred. The arbitrator shall have no authority to consider any
matter of justification, explanation or mitigation of such violation or fo award damages,
which issue is reserved for court proceedings, if any. The award shall be issued in writing
within three (3) hours after the close of the hearing, and may be issued without a written
opinion. If any party desires a written opinion, one shall be issued within fifteen (15)
calendar days, but the parties shall not delay compliance with or enforcement of the award
due to the issuance of a wrilten opinion. The arbitrator may order cessation of the violation
of this Article, and the arbitrator's award shall be served on all parties by hand or
registered mail upon issuance. Should a party found in violation of this Article fail to
comply with the arbitrator's award ordering the party to cease the violation, the parly in
violation shall pay to the affected party as liquidated damages the sum of ten thousand
dollars ($10,000.00) per shift for which it failed to comply, or portion thereof, until such
violation is ceased. The arbitrator shall retain jurisdiction to resolve any disputes
regarding the liquidated damages claimed under this section.

4.2.5 The arbitrator's award may be enforced by any court of competent jurisdiction
upon the filing of this Agreement and all other relevant documents referred to above in
the following manner. The party filing such enforcement proceedings shall give written
notice to the other party. In a proceeding to obtain a temporary order enforcing the
arbitrator's award as issued under this Article, all parties waive the right to a hearing and
agree that such proceeding may be ex parte. However, such agreement does not waive
any party's right to seek or participate in a hearing for a final order of enforcement. Any
court order enforcing the arbitrator's award shall be served on all parties by hand or
delivered by certified mail.

4.2.6 Any rights created by statute or law governing arbitration proceedings
inconsistent with the above procedure, or which interfere with compliance with the above
procedure, are waived by the parties.

4.2.7 The fees and expenses of the arbitrator shall be divided equally between the
party instituting the arbitration proceedings provided in this Article and the party alleged
to be in breach of its obligation under this Article.

4.2.8 Should either the permanent or the alternate arbitrator identified above no
longer work as a labor arbitrator, the City and the Trades Council shall mutually agree to
a replacement.

ARTICLE YV
PRE-JOB CONFERENCES

51  Timing: The Project Manager shall convene and conduct, ata location and time
mutually agreeable to the Trades Council, a pre-job conference with the Unions and the
representatives of all involved Contractors/Employers, who shall be prepared lo
announce craft assignments and discuss in detail the scope of work and the other issues
set forth below, at least fourteen (14) calendar days prior to:

{a) The commencement of any Project work, and
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(b) The commencement of Project work on any subsequently awarded
Construction Contract.

5.2 The pre-job conference shall be attended by a representative of each

participating Contractor and each affected Union, and the Trades Council and City may
attend at their discretion.

5.3  The pre-job conference shall include but not be limited to the following subjects:
{a)  Alisting of each Contractor and subcontractor and their scope of work;

(b)  The craft assignments;

(c)  The estimated number of craft workers required to perform the work;
(d)  Transportation arrangements;

(e) The estimated start and completion dates of the work; and

(f) Discussion of pre-fabricated materials.

54  Joint Administrative Committee: This Agreement is intended to provide close
cooperation between management and labor. To that end, the City shall designate two
representatives and the Trades Council shall designate two representatives to serve on
a Joint Administrative Committee ("JAC"), each of whom may designate an alternate. JAC
members may invite participation by a Contractor or Union as needed. The JAC shall
meet quarterly and at the request of any member, to review progress of Projects and to
discuss matters of general concern, such as safety and security. The JAC shall serve as
a forum to foster communication between management and labor, and to assist the
Unions and the Contactors lo complete Projects in an economically efficient manner
without interruption, delays or work sloppages.

5.4.1 The JAC shall participate in the drafting of reports to City Council regarding the
status of targeted objectives under this Agreement, including the local hiring and
apprenticeship provisions herein.

5.4.2 The JAC shall have no authority to review grievances or disputes involving this
Agreement, which are subject to the applicable grievance procedure.

ARTICLE Vi
NO DISCRIMINATION

6.1 The Contractors/Employers and the Unions agree to comply with all anti-
discrimination provisions of federal, state, and local law, lo protect employees and
applicants for employment, on a Project.

Community Workforce Agreament
for the Cily of Frasno

15086611199858 11

Pirge: 49



ARTICLE VIL
UNION SECURITY

7.1 The Contractors/Employers recognize the Unions as the sole bargaining
representative of all craft employees working within the scope of this Agreement, and all
such employees must be represented by a Union for the duration of their employment on
a Project.

7.2  The Contractors/Employers shall make and transmit all deductions for Union
dues, fees, and assessments lhat have been authorized by employees in writing in
accordance with the applicable Master Agreement. This Agreement does not require any
employee of a non-Union Contractor/Employer to join a Union or to pay dues or feesto a
Union as a condition of working on a Project; however, nothing in this Article is intended
to supersede the independent requirements of the applicable Master Agreements as to
Contractors/Employers signatory to such Master Agreements and as to employees of
those Contractors/Employers who are performing Covered Work.

7.3 Authorized representatives of the Unions shall have access to a Project
whenever work covered by this Agreement is being, has been, or will be performed on a
Project.

ARTICLE VIlI
REFERRAL

8.1  Contractor(s)/Employer(s) performing construction work on a Project shall, in
filling craft job requirements, utilize and be bound by the registration facilities and referral
systems established or authorized by the Unions signatory hereto. The
Contractor(s)/Employer(s) shall have the right to reject any applicant referred by the
Union(s), in accordance with the applicable Master Agreement.

8.2 Contractor(s)/Employer(s) shall have the unqualified right to select and hire
directly all supervisors above the level of general foreman it considers necessary and
desirable, without such persons being referred by the Union(s), unless such craft
construction employee is covered by a Master Agreement.

8.3 Core Workers: Contractor(s)/Employer(s) that are not signatory to a Master
Agreement may request by name, and the Union will honor, referral of Core Workers as
journeypersons for Project work who have been on the Contractor/Employer's active
payroll for at least sixty (60) out of the one hundred (100) working days prior to the
request, and who possess all licenses and certifications required to perform the work
("Core Workers").

8.3.1 The Union will refer to the Contractor one journeyperson employee from the
hiring hall then one Core Worker for the affected trade or craft. This process shall be
repeated, one and one, until the Contractor's workforce has a maximum of five(5) Core
Workers. Thereafter, all of the Contractor's additional employees performing Covered
Work shall be hired from the Union's hiring hall out-of-work list(s).
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8.3.2 When the Contractor's workforce is reduced, employees shall be reduced so
as to maintain the same ratio of Core Workers to hiring hall referrals as was applied in
the initial hiring.

8.3.3 The Contractor shall provide the appropriate Union with the name and all
necessary information for each Core Worker, and each Core Worker shall register with
the Union's hiring hall and comply with Article VIl before commencing work on a Project.
If there is any question regarding an employee's eligibility as a Core Worker under this
seclion, the Contractor shall provide the Union with written records demonstrating
eligibility.

8.4 In the event that referral facilities maintained by the Union(s) are unable to fill
the requisition of a Contractor/Employer for employees within a forty-eight (48) hour
period (Saturdays, Sundays and Holidays excluded) after such requisition is made by the
Contractor/Employer, the Contractor/Employer shall be free to obtain the worker(s) from
any source. A Contractor/fEmployer who hires a worker(s) to perform Covered Work on a
Project pursuant to this section shall immediately provide the appropriate Union with the
name and address of such worker(s) and shall immediately refer such worker(s) to the
appropriate Union to satisfy the requirements of this Agreement.

ARTICLE IX
LOCAL HIRING PROGRAM

8.1 Itis in the interest of the parties to this Agreement to facilitate employment of
City Residents to construct City Projects. To that end, the Unions agree to exert their
utmost efforts to recruit a sufficient number of craft persons to fulfill the referral requests
of Cantractors/Employers for City Projects, consistent with this Article.

9.2 To the maximum extent allowed by law and consistent with the Unions® hiring
hall referral provisions set forth in Master Agreements, City residents shall be requested
by the Contractor(s)YEmployer(s) and dispatched by the applicable Union(s).

9.3 Each Contractor shall either demonstrate satisfaction of the Percentage
Requirements in Section 9.4 below, or demonstrate satisfaction of the good faith efforts
set forth in Section 9.5 below.

9.4  Percentage Requirements: For each Project, each Contractor shall make best
faith efforts to satisfy the following percentage requirements (the "Percentage
Requirements”™):

9.4.1 at least 50 percent of all journey-level Project work hours performed by City
Residents;

9.4.2 atleast 55 percent of all apprentice-level Project work hours performed by City
Residents;

9.4.3 atleast 30 percent of all apprentice-level Project work hours performed by New
Local Apprentices.
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9.5 Each Contractor must take the following steps in an attempt to utilize City
Residents to satisfy the Percentage Requirements:

8.5.1 City Residents/Journey isvel Hours. Conlractor may assign current crew
members who are City Residents to a Project. If staffing with Contragtor's current crew
members does not enable satisfaction of the Percentage Requirement of Section 9.4.1,
the Contractor shall request referral of needed City Residents from the appropriate Union
hiring hall, using "name call," "rehire," or other available procedures fo satisfy the
Percentage Requirement of Section 9.4.1. All requests for referrals under this subsection
shall be in writing.

9.5.2 City Residents/Apprentice Hours. Contractor may assign current crew
members who are City Residents and apprentices registered in a joint iabor- management
apprenticeship program to a Project. If staffing with Contractor’s current crew members
does not enable satisfaction of the Percentage Requirement of Section 8.4.2, the
Contractor shall request referral of needed Gity Resident apprentices from the appropriate
Union hiring hall or joint labor-management apprenticeship program, using "name call,”
"rehire," or other available procedures fo satisfy the Percentage Requirement of Section
9.4.2. All requests for referrals under this subsection shall be in writing.

9.5.3 New Local Apprentices. Contractor may assign current crew members who are
New Local Apprentices to a Project. If staffing with Contractor's current crew members
does not enable satisfaction of the Percentage Requirement of Section 9.4.3, the
Contractor shall request referral of New Local Apprentices from the appropriate Union
hiring hall or joint labor-management apprenticeship program, using "name call," "rehire,"
or olher available procedures to satisfy the Percentage Requirement of Section

9.4.3. All requests for referrals under this subsection shall be in writing.

9.6  Union hiring halls and, where applicable, joint apprenticeship programs, will
refer apprentices to non-signatory Contractors/Employers upon request provided the
Contractors/Employers submit the forms required by the Department of [ndustrial
Relations. R R

9.7 Oversight and Enforcement. Confractor requirements of the Local Hiring
Program shall be terms of the prime contracts awarded by the City and subcontracts
awarded by Contractors. Enforcement actions shall be pursuant to contract compliance
procedures set forth in such contracts. Hours worked by workers who reside in states
other than California shall not be considered in compliance determinations regarding the
Local Hiring Program. Upen request by the City, Contractors shall submit copies of all
information necessary to determine Contractor compliance with the Local Hiring Program,
including dispatch requests and responses, records regarding hiring decisions of City
Residents and New Local Apprentices who were referred but not hired, and any other
relevant information requested by the City.

9.8  Federally-Funded Projects: The requirements of this Article IX shall not apply
to Projects for which a federal funding source prohibits such application. However,
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if a federal funding source requires alternative hiring goals or requirements (such as in
federal Executive Order 11246), then such requirements shall apply, and all requirements
and procedures set forth in this Article shall be utilized to imptement the alternative hiring
goals or requirements imposed by the federal funding source. The City shall notify the
Trades Council in the event that federal hiring goals supplant this Article.

ARTICLE X
WAGES AND BENEFITS

10.1 The Contractors/Employers agree to pay contributions to the vacation, pension
andfor other deferred compensation plan, apprenticeship, worker protection and
assistance, and health benefit funds established by the applicable Master Agreement(s)
for each hour worked on a Project, in the amounts designated in the applicable Master
Agreement(s).

10.2 By signing this Agreement, the Contractors/Employers adopt and agree to be
bound by the written terms of the legally established Trust Agreements described in
Seclion 10.1, which may from time to time be amended, specifying the detailed basis
upon which payments are to be made into, and benefits paid out of, such Trust Funds.
The Contractors/Employers authorize the parties to such local Trust Agreements to
appoint trustees and successor trustees to administer the Trust Funds and hereby ratify
and accept the trustees so appointed as if they were appointed by the
Contractors/Employers. The Contractors/Employers agree lo execute a separate
subscription agreement(s) when such Trust Fund(s) requires such document(s).

10.3 Wages, Hours, Terms and Conditions of Employment: The wages, hours and
other terms and conditions of employment on City Projects shall be governed by the
Master Agreement of the respective crafl, to the extent such Master Agreement is not
inconsistent with this Agreement. Where a subject is covered by the Master Agreement
and not covered by this Agreement, the Master Agreement will prevail. When a subject is
covered by both the Master Agreement and this Agreement, to the extent there is any
inconsistency, this Agreement will prevail.

10.4 Holidays: Holidays shall be as set forth in the applicable Master Agreement.

ARTICLE XI
APPRENTICES

11.1 Recognizing the need to develop adequate numbers of competent workers in
the construction industry, including on public works projects, the Contractors/Employers
shall employ apprentices from a California state-approved Joint Apprenticeship Training
Program in their respective crafts, to perform such work as is within their capabilities
and that is customarily performed by the craft in which they are indentured.

11.2 Apprentice ratios will be in compliance with the provisions of the California
Labor Code and the applicable state prevailing wage determination.
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11.3 Consistent with the Master Agreements, there shall be no restriction on the
utilization of apprentices in performing the work of their craft provided they are properly
indentured and supervised.

ARTICLE Xl
HELMETS TO HARDHATS

12.1 The Contractors/Employers and Unions recognize a desire to facilitate the entry
into the building and construction trades of veterans who are interested in careers in the
building and construction industry. The Contractors/Employers and Unions agree to utilize
the services of the Center for Military Recruitment, Assessment and Veterans
Employment (hereinafter "Center") and the Center's "Helmets to Hardhats™ program to
serve as a resource for preliminary orientation, assessment of construction aptitude,
referral to apprenticeship programs or hiring halls, counseling and mentoring, supporl
network, employment opportunities and other needs as identified by the parties.

12.2 The Unions and Contractors/Employers agree to coordinate with the Center to
participate in an integrated database of veterans interested in working on Projects and of
apprenticeship and employment opportunities for Projects. To the extent permitted by
law, the Unions will give credit to such veterans for bona fide, provable past experience.

ARTICLE Xl
COMPLIANCE

13.1 It shall be the responsibility of the Contractors/Employers and Unions to
investigate and monitor compliance with the provisions of Article X of this Agreement.
Nothing in this Agreement shall be construed to interfere with or supersede the usual and
customary legal remedies available to the Unions and/or employee benefit Trust Funds
to collect delinquent wages or Trust Fund conlributions from Contractors/Employers on
the Projects. Because the Projects are public works subject to the California Labor Code,
the City shall monitor and enforce the Contractors/Employers’ compliance with state
prevailing wage requirements as well as this Agreement.

ARTICLE XIV
GRIEVANCE ARBITRATION PROCEDURE

14.1 Project Labor Disputes: All disputes involving the application or interpretation
of a Master Agreement to which a Contractor/Employer and a Union are parties shall be
resolved pursuant to the resolution procedures of the Master Agreement. All disputes
relating to the interpretation or application of this Agreement, other than disputes under
Article IV and Article XV, shall be subject to resolution by the grievance arbitration
procedures set forth in this Article.

14.2 Employee Discipline: All disputes involving the discipline and/or discharge of
an employee working on a Project shall be resolved through the grievance and arbitration
provisions contained in the Master Agreement for the craft of the affected
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employee. No employee working on a Project shall be disciplined or discharged without
just cause.

14.3 No grievance shall be recognized unless the grieving party (Union or District
Council on its own behalf, or on behalf of an employee whom it represents, or a
Contractor/Employer on its own behalf) provides notice in writing to the party with whom
it has a dispute within five (5) business days after becoming aware of the dispute but in
no event more than thirty (30) business days after it reasonably should have become
aware of the event giving rise to the dispute. Time limits may be extended by mutual
agreement of the parties.

14.4 Grievances shall be settled according to the following procedures:

Step 1: Within five (5) business days after the receipt of the written notice of the
grievance, the representative of the involved Union or District Council, or
his/her designee, and the representative of the involved Contractor/Employer,
shall confer and attempt to resolve the grievance.

Step 2: If the grievance is not resolved at Step 1, within five (5) business days of
the Step 1 meeting or the conclusion of efforts to resolve the grievance at Step
1, the alleged grievance may be referred in writing by either involved party to
the Business Manager(s) of the affected Union(s) involved and the Labor
Relations Manager of the Contractor/fEmployer, or the Contractor/Employer’s
designated representative, for discussion and resolution. This time limit may be
extended by mutual consent of both parties. Regardless of which party has
initiated the grievance, the Union shall notify its International Union
representative prior to the Step 2 meeting, and the International Union
representalive shall advise if it intends to participate in the Step 2 meeting. The
Project Manager and the Trades Council shall have the right to participate in
any efforts to resolve the dispute at Step 2.

Step 3: If the grievance is not resolved at Step 2, either party may request the
dispute be submitted to arbitration within five (5) business days of the Step 2
meeting or the conclusion of efforts to resolve the grievance at Step 2. This
time limit may be extended by mutual consent of both parties. Within five (5)
business days after referral of a dispute to arbitration, the representatives shall
notify the permanent arbitrator designated in Article IV, or if not available, the
alternate arbitrator designated in Article IV, for final and binding arbitration. If
the permanent arbitrator or the alternate is not available, an arbitrator shall be
selected by the alternate striking method from the list of three (3) below. The
order of striking names from the list of arbitrators shall be determined by a coin
toss, the winner of which shall decide whether they wish to strike first or second.

1. Carol Vendrillo
2. David Weinberg
3. Mark Keppler
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14.5 The decision of the arbitrator shall be final and binding on all parties. The
arbitrator shall have no authority to change, amend, add to or detract from any of the
provisions of the Agreement. The expense of the arbitrator shall be borne equally by both
parties. The arbitrator shall arrange for a hearing on the earliest available date from the
date of his/her selection. A decision shall be given to the parties within five (5) calendar
days after completion of the hearing unless such time is extended by mutual agreement.
A written opinion may be requested by a party from the presiding arbitrator.

14.6 The time limits specified at any step of the grievance procedure may be
extended by mutual agreement of the parties. However, failure to process a grievance, or
failure to respond in writing within the time limits provided above, without an agreed upon
extension of time, shall be deemed a waiver of such grievance without prejudice, or
without precedent to the processing andfor resolution of like or similar grievances or
disputes.

14.7 In order to encourage the resolution of disputes and Qrievances at Steps 1 and
2 of this grievance procedure, the parties agree that such settlements shall not be

precedent setting.

14.8 Should any of the arbitrators listed in this Article or Article IV no longer work as
a labor arbitrator, the City and the Trades Council shall mutually agree to a replacement.

ARTICLE XV
WORK ASSIGNMENTS AND JURISDICTIONAL DISPUTES

15.1 The assignment of Covered Work will be solely the responsibility of the
Employer performing the work involved; and such work assignments will be in accordance
with the Plan for the Settlement of the Jurisdictional Disputes in the Construction Industry
(the "Plan") or any successor Plan.

15.2 All jurisdictional disputes on this Project between or among the building and
construction trades Unions and the Employers parties to this Agreement, shall be settled
and adjusted according to the present Plan established by the Building and Construction
Trades Department or any other plan or method of procedure that may be adopted in the
future by the Building and Construction Trades Department. Decisions rendered shall be
final, binding and conclusive on the Employers and Unions parties to this Agreement.

15.3 If a dispute arising under this Article involves the Northern California
Carpenters Regional Council or any of its subordinate bodies, an arbitrator shall be
chosen by the procedures specified in Article V, Section 5 of the Plan from a list composed
of John Kagel, Thomas Angelo, Robert Hirsch and Thomas Pagan, and the arbitrator's
hearing on the dispute shall be held at the offices of the California State Building and
Construction Trades Council in Sacramento, California within fourteen (14) calendar days
of the selection of the arbitrator. All other procedures shall be as specified in the Plan.

15.4 Alljurisdictional disputes shall be resolved without the occurrence of any strike,
work stoppage, or slow-down of any nature, and the Employer's assignment shall
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be adhered to until the dispute is resolved. Individual employees violating this section
shall be subjecl to immediale discharge.

15.5 Each Employer will conduct a pre-job conference with the Trades Council prior
to commencing work. The Cily and the Project Manager will be advised in advance of all
such conferences and may participate if they wish. Pre-job conferences for different
Employers may be held together.

ARTICLE XVI
MANAGEMENT RIGHTS

16.1 Consistent with the Schedule A agreements, the Contractor(s)/Employer(s)
shall retain full and exclusive authority for the management of their operations, including
the right to direct their work farce in their sole discretion. No rules, customs or practices
shall be permitted or observed which limit or restrict production, or limit or restrict the
working efforts of employees, except that all lawful manning provisions in the Master
Agreement shall be recognized.

ARTICLE XVII
DRUG AND ALCOHOL TESTING

17.1 The use, sale, transfer, purchase and/or possession of a controlled substance,
alcohol and/or firearms at any time during the work day is prohibited.

17.2 Drug and alcohol testing shall be conducted in accordance with the substance
abuse prevention policies set forth in the applicable Schedule A.

ARTICLE XVill
SAVINGS CLAUSE

18.1 If any arlicle, provision, clause, sentence or word of this Agreementl is
determined to be illegal or void as being in contravention of any applicable law, by a court
of competent jurisdiction, the remainder of the Agreement shall remain in full force and
effect. The parties further agree that if any article, provision, clause, sentence or word of
the Agreement is determined to be illegal or void, by a court of competent jurisdiction, the
parties shall substitute, by mutual agreement, in its place and stead, an article, provision,
clause, sentence or word that will meet the objections to its validity and will be in
accordance with its original intent. If the parties are unable to agree on substitute
language, then the entire Agreement shall be null and void.

18.2 If a court of competent jurisdiction determines that all or part of the Agreement
is invalid and/or enjoins the City from complying with all or part of the Agreement’s
provisions, and the City accordingly determines that compliance with this Agreement will
hot be required in order to perform work under a Construction Contract, the Unions will
no longer be bound by the provisions of Article IV.
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ARTICLE XIX
TERM

19.1 This Agreement shall be included in all bid documents, requests for proposals,
or other equivalent Project solicitations, which shall indicate thatl entering into this
Agreement is a condition of the award of a Construction Contract(s) for each Project.

19.2 This Agreement shall apply until the Completion of each Project in accordance
with Sections 1.5 and 2.2.

19.3 This Agreement shall become effective 120 days after it is executed by the City
and the Trades Council and shall remain in effect until the five (5) year anniversary of the
effective date. During this term, the City administration shall prepare annual reports to the
City Council on Agreement implementation and results of the Local Hiring Program, which
reports shall be provided to the JAC for review and comment prior to submission to the
City Council. The Unions, Trades Council, and Contractors shall provide to the
administration requested information relevant to such reports, including information
regarding referrals from hiring halls for Covered Work on Projects. Upon the two-year
anniversary of the effective date, if the Percentage Requirements set forth in the Local
Hiring Program are not being met on all Projects in aggregate, the City shall provide the
Trades Council with written notice. Upon receipt of such notice, the Trades Council and
the City shall meet and confer regarding whether to modify the Local Hiring Program in
order to improve outcomes and meet the Percentage Requirements, with any such
modifications made upon mutual agreement by the Trades Council and the City. A similar
process will take place on the third and fourth anniversaries of the effective date.

19.4 Approximately ninety (90) days prior to the five (5) year anniversary of the
effective date of this Agreement, at the request of either party, the City and Trades Council
shall meet to discuss whether to extend this Agreement, and, if so, the proposed terms
of such extension including any proposed changes to the Agreement.

ARTICLE XX
MISCELLANEOUS PROVISIONS

20.1 The section headings contained in this Agreement are inserted for convenience
only and shall not affect in any way the meaning or interpretation of this Agreement. All
defined terms used in this Agreement shall be deemed to refer to the singular and/or
plural, in each instance as the context and/or particular facts may require.

20.2 This Agreement may be executed in counterparts, such that original signatures
may appear on separate pages and when bound together all necessary signatures shall
constitute an original. Faxed or emailed signature pages transmitted to other parties to
this Agreement shall be deemed the equivalent of original signatures.

20.3 Each of the persons signing this Agreement represents and watrrants that such
person has been duly authorized to sign this Agreement on behaif of the party
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indicated, and each of the parties signing this Agreement warrants and represents thal
such party is legally authorized and entitled to enter into this Agreement.

20.4 The parties acknowledge that this is a negotiated agreement, that they have
had the opportunity to have this Agreement reviewed by their respective legal counsel,
and that the terms and conditions of this Agreement are not to be construed against any
party on the basis of such party's draftsmanship thereof.

20.5 All defined terms used in this Agreement shall be deemed to refer to the
singular and/or plural, in each instance as the context and/or particular facts may require.

[SIGNATURES TO FOLLOW]
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CITY OF FRESNO

By: [Signature on File] Date: 9/21
Name: Thomas Esqueda
Title: _Citv Manager

FRESNO, MADERA, KINGS AND TULARE COUNTIES BUILDING AND
CONSTRUCTION TRADES COUNCIL

By: __[Signature on Filel] Date: 9/29/2021

Name/Title: Chuck Rioias

APPROVED AS TO FORM

CITY ATTORNEY'S OFFICE

By: __[Signature on File]
City Attorney

Sr. Dep, Brandon Collet

ATTEST
BRIANA PARRA, CMC
INTERIM CITY CLERK
By: __[Signature on File]
Deputy
Bernard Canez

Community Warkforce Agreament
for the Cily of Fresno

150866\1199858 22

Page 60



FRESNO, MADERA, TULARE, KINGS BUILDING AND CONSTRUCTION TRADES
COUNCIL CRAFT UNIONS AND DISTRICT COUNCILS
COMMUNITY WORKFORCE AGREEMENT FOR THE CITY OF FRESNO

[Signature on Filel

[Signature on File]

Insulators & Allied Workers Local 16

Plasterers & Cement Masons Local 300

[Sianature on File] —

[Signature on File]
Boilermakers Local 549

[Signature on File] S
Bricklayers, Tile Selters & Allied Crafts 3

[Signature on File]

Plumbers & Pipefilters Local 246

[Signature on File]
Road Sprinkler Fitters Local 669

[Sianature on File]

Northern CA Carpenters Regional Council

Drywall/Lathers Local 9083

District Council 16 Local Union 294

[Sianature on File]

Roofars and Waterproofers Local 27

[Signature on File]
SMART International Association 104

[Signature on File]
Teamsters Local 431

[Signature on Filel

Electricians Local 100

[Signature on File]

Underground Utility/Landscape 355

[Signature on File]

Elevator Constructors Local 8

[Signature on File]

Operating Engineers Local 3

Iron Workers Local 155

[Signature on File]

Laborers Local 294

[Signature on File]

IUPAT/DC 16
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Addendum A
AGREEMENT TO BE BOUND

[Date]
[Addressee]
[Address)

Re: City of Fresno Community Workforce Agreement
Agreement {o be Bound

Dear: :
The undersigned confirms that it agrees to be a party to and bound by the City of Fresno

Community Workforce Agreement (“Agreement") as such Agreement may, from time to
time, be amended by the parties or interpreted pursuant to its terms.

By executing this Agreement to be Bound, the undersigned subscribes to, adopts and
agrees to be bound by the written terms of the legally established trust fund documents
as set forth in Section 10.1 of the Agreement, as they may from time to time be amended,
specifying the detailed basis upon which contributions are to be made into, and benefits
made out of, such trust funds, and ratifies and accepts the trustees appointed by the
parties to such trust funds. The undersigned agrees to execute a separate subscription
agreement(s) for such trust funds when such trust fund(s) require(s) such document(s).

The obligation to be a party to and bound by the Agreement shall extend to all work
covered by the Agreement undertaken by the undersigned. The undersigned shall require
all of its subcontractors, of whatever tier, to become similarly bound for all their work within
the scope of the Agreement by signing an identical Agreement to be Bound.

This letter shall constitute a subscription agreement, to the extent of the terms of the letter.
CONTRACTOR/SUBCONTRACTOR:

California Contractor State License No. or Motor Carrier (CA) Permit No.:

Name of Authorized Person (Print):

Signature of Authorized Person:

Title of Authorized Person:

Telephone Number of Authorized Person:

Address of Authorized Person

State Public Works Registration Number
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Addendum B
SIDE LETTER

The parties recognize that the capacity to perform silurry seal maintenance work may not
exist locally. Their mutual intent is to facilitate the creation of such capacity lacally over
time, Accordingly, the parties agree that with respect to slurry seal maintenance work that
may otherwise be covered by this agreement, in the event the City receives no responsive
bids, the parties agree to meet and confer. The parlies may mutually agree to exclude such
projects from coverage under this Agreement, or agree to modify the terms of this
Agreement for the purpose of such projects. If the parties cannot agree, the City Manager
may recommend to the City Council the exclusion of such projects from PLA coverage.

The parties further recognize that significant, new federal resources may become available
after the effective date of this Agreement, and that such resources may require changes to
this Agreement in order to ensure that the City can take full advantage of such resources.
The parties' mutual goal is to ensure that nothing in this Agreement will impair the City's
ability to apply for and receive such new funding, and that they will endeavor to agree on
any necessary changes to ensure compliance with any new federal regulations governing

such funding.

Cammunity Warkforce Agreement

for the City of Frasno
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CITY OF FRESNO
COMMUNITY WORKFORCE AGREEMENT
PRE-APPRENTICE/APPRENTICE COMPLIANCE
This form is to be completed monthly and
submitted (electronically/hard copy) to:
City of Fresno
Attn: Contract Compliance Officer
Capital Administration Division
747 R Street, 2™ Floor
Fresno, CA 93721

Project Title:
Project ID:
Bid File Number: .
Contractor Name:
Contractor Address: R
3
5§
< & ~=
@ = Employes Name Employee Address Employee City, State, Zip
Prepared by: R — Date:
Approved by Date:

£) 2022 Design-Build Inslitute of America
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CITY OF FRESNO
COMMUNITY WORKFORCE AGREEMENT
JOURNEY LEVEL COMPLIANCE
Submitted (electronically/hard copy) to:
Cily of Fresno
Altn: Contract Compliance Officer
Capital Administration Division
747 R Street, 2™ Floor
Fresno, CA 93721

Project Title: [
Project ID:

Bid File Number:

Contractor Name: I

Contractor Address: -
Employee Name Employee Address Employee City, State, Zip
Prepared by: Date:

Approved by: Date:

2022 Dewgn-Buik! Instilute of Amarica



The license for use of this document expires 1 year from the date of purchase.
To renew your license, visit store.dbia.org.

Questions? We're here to help.

Contact us

DERIAN-DUILD
B FTRAITE T AN S A

Design-Build Institute of America
1001 Pennsylvania Ave. NW, Suite 410
Washington, DC 20004

(202) 682-0110
dbiagddbia.org

NDBIA Qacimant No 515 Page 26
Standard Form of Genaral Condltions of Contract Botwean Ovmaer and Deslgn-Builder
02022 Deesign-Auikl fnssitute of Asrarics
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