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Supplemental lnformation:
Any agenda related public documents received and distributed to a majority of the City Council after the
Agenda Packet is printed are included in Supplemental Packets. Supplemental Packets are produced as
needed. The Supplemental Packet is available for public inspection in the City Clerk's Office, 2600
Fresno Street, during normal business hours (main location pursuant to the Brown Act, G.C. 54957.5(21.
ln addition, Supplemental Packets are available for public review at the City Council meeting in the City
Council Chambers, 2600 Fresno Street. Supplemental Packets are also available on-line on the City
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Americans with Disabilities Act (ADAI:
The meeting room is accessíble to the physically disabled, and the services of a translator can be
made available. Requests for additional accommodations for the disabled, sign language ¡nterpreters,
assistive listening devices, or translators should be made one week prior to the meeting. Please call
City Clerk's Office aT 627-7650. Please keep the doonarays, aisles and wheelchair seating areas open
and accessible. lf you need assistance with seating because of a disability, please see
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February 24,2015

Fresno City Council CITY CLr-Fìîi' FF'ESfiC C'\

c/o Fresno City Clerk
2600 Fresno Street
Fresno, California 93721

SUBJECT: PROPOSED APPOINTMENT OF ASSISTANT CITY MANAGER AS
TRUSTEE FOR THE EMPLOYEES RETIREMENT SYSTEM (ERS),
CITY COUNCIL AGENDA ID #15-1 1 7 FOR FEBRUARY 26,2015

Dear Council President Baines and Members of the City Council:

I am submitting this letter as a member of the Employees Retirement System, and not as a
member or officer of any bargaining group. This letter has not been authorized, or even
reviewed, by any member of a City bargaining group.

When I heard that Assistant City Manager Renena Smith was proposed for appointment to the
ERS Board of Trustees, I remembered the conflict of interest problem that former City
Manager Mark Scott's appointment to the Retirement Board had raised just a few years ago.

Attached to this letter are the very thorough memoranda produced by the Retirement Systems'
counsel, Saltzman & Johnson. These memoranda clearly explain salient conflict of interest
issues that arise under California Government Code (GC) Section 1099 when a public officer
(i.e., an executive level manager at the City) is appointed to a pension board.

I believe that Ms. Smith's appointment could create conflicts of interest under GC 51099. The
job specification for Assistant City Manager (attached) is almost identical to that of the City
manager. Ms. Smith has oversight over City departments which employ other Retirement
Board Trustees. The profile posted for Ms. Smith on the City Manager's website (copy
attached) says that the following departments report directly to her:

o Finance, where elected Trustee Phillip Hardcastle works; and

. Personnel, where management-appointed Trustee T.J. Miller works.

The online profile for Ms. Smith also notes that Fresno-Yosemite Airport department directly
reports to her. Elected Trustee David Cain works at Chandler Airport, which could be
presumed to also report to Ms. Smith because both airports are included in the City's
"Airports" department.

These Trustees may be concerned that opposing Ms. Smith on an issue before the Board may
cause some form of job retaliation. Thus, Ms. Smith would unavoidably be in a position to
influence, to some degree, and even unintentionally, the votes taken by a majority of the ERS

Board of Trustees (3 members, including herself), perhaps a super-majority (4 members). This
is one reason that GC 51099 calls out these potential conflicts of interests in its "doctrine of
incompatible offices." (l was listening when we had AB 1234 training.)
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Other reasons include the fact that Ms. Smith is in charge of City budget preparation and labor
relations, roles which create an obvious "clash of loyalties" with responsibilities of a pension

board Trustee whose duties are to members of the Employees Retirement System.

Unfortunately, the Council was not given any information regarding GC 51099 issues in the
agenda report for this proposed appointment (copy of lD#15-117 attached). The previous
fracas over Mr. Scott's appointment was recent enough that I'm surprised the Council was not
briefed on this issue more thoroughly in the agenda report. I recall that the City Council
considered a subsequent agenda item about two months after its initial ratification of Mr.

Scott's appointment, in order to try to provide "express legal authorization" - but, even then,
the conflict of interest issues were not satisfactorily resolved (hence Saltzman & Johnsons's
February 3,2012 memorandum). lt was just lucky that no parties brought a quo warranto
action to challenge Mr. Scott's appointment. (He attended few Retirement Board meetings
after his appointment; that may have prevented him from taking actions as Trustee which
would have manifested conflicts of interest with his role as City Manager.)

I would request that the Council hold this appointment in abeyance until an opinion may be
obtained from the Attorney General on the issue. That was recommended back in 2011
(see page 9 of the attached Saltzman & Johnson memorandum). That is still a very good idea.
There is no way to predict whether, or when, a party might bring a quo warranfo action against
Ms. Smith's appointment, and it would be an unnecessary legal expense for the City to defend
against such an action when it could instead be prevented.

Page 9 of that Saltzman & Johnson memorandum further outlines the consequences of a GC
1099 conflict of interest: "automatic vacating of [the appointee's] first office." lt would be a
shame if the City were deprived of Ms. Smith's services in her Assistant City Manager role,
due to an appointment to the Retirement Board which was not thoroughly considered and
cleared in advance.

Sincerely,

5*''')^o%^^l'
Sandra L. Brock

Enclosures: Memoranda prepared by Saltzman & Johnson dated December 6,2011 and
February 3,2012

Job Specification for Assistant City Manager

Assistant City Manager Renena Smith profile on City Manager web page

City Council Agenda Report lD# 15-117
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MEMOR.ANDUM
City of Fresno Retit'ement Boards

Russ Richeda, Legal Counsel

December'6,2011

Analysis of City Mauagel as a Member of the Enrployees ltetirenrent Board Uncler tlre
Incornputible Offices Ðoctrine

ouEsTIpN PRESEIìr4q

Does the doctrine of incornpatible offices as sst forth in Govermnent Code section 1099 preclude
an individual from simultaneously serving as City Managel of the City of Fres¡o arrd servi¡g as a
rnernber of thc F.mployces ltetirernelrt Boar.d?

This office has acld¡essed this rnemoranclum to both retire¡neuf boalds, notwitlrstancliug that the
issue tnore irnrnediatcly concerns lhe Employees Retirernent Board. This offrce has do¡e so tecause it
received a joiltt dircction lrom both boatds to prcpare this rnernorancium. 1r1 aclclitiorr, the rctirenent
boards jointly consider a number of imporrarrt issues, inclucling irrvestlnerrt issues, o¡ theil joì¡t agepdas.
Accordingl¡ each tetit'etneut board possc$ses an on-going intelest in the cornposition of thã other board.

suMMARy oF BAçKgIlorJNp rAq{

Govemment Code section 1099 sets forth the doctrine of íncornpatible offices. That doctrine
states ítl essence that the sarne individual can¡rot sele in two offices where to clo so would creatç a clash
of loyalties. Section 1099 contailts olte exception, the "express autliolization" exception. This exceptio¡
applies where the tclevant legislature, which in the plesent case woulcl be the Fresno City Council, by
legislation has exprcssly excusecl the incourpaiibility of two offices.

If it is dctennirred that the offices ate incompatible, thon fhe City Manager will be cleenred to
have t'esigned fì'om his position as City Manager. A subsequent dete¡nipation that the offices ar.e
incornpatible will uot invalidate the votes made by the City Manager while a rnembq of the Enrployee.s
Retirernent Boatd.

CONCLUSIONS

It is ihe cotrclusion of this office that it is uncertain whethet the "exprcss authoriz¿tion"
exception in Govemment Code section 1099 (a) applies to the cun'ent situation and that it is appropdate
{'or the Retirernent Board to take prudent steps to validate the position of the City Mauageì' on the
Employees Retirement Board. Seeking further clarification ís particularly inrporfant beoause ít is the
furlher conclusion of this office that, in the absence of the "express authorization" exception, the offices
of City Manager and Boatd member of the Ernployces Retirenent Boatd are incompatible. It.shoul¿ be



noted that the City Attomey has concludecl that the "exprcss autholizatiolr" exception cloes apply to the
preseut situation.

RlqçOMMEND.A,TION,!

Given the irnpoltance of this issue, this office recornrnends that the Boards l:equcst fhat the lcgal
opinion issued by thc City Attotney on this topic tre plovitlcd to. thc Boards for theii review, with t-.he

Boards tfien iu a position to follorv and adopt this officc's opiniorr ol the opinion of the City Affomey.

This officc reconrmcnds that thc Boards validate the City Managcr's position on thc Board. Ogs
validatiou option is fbl the Employees lletirement Boar<i to roquest thc City Counoil to alnend
Mutticipal Code section 3-505 (a)(l) to expressly providc that the City Manager tnay sit on the
Ettlployees Retiretnent lJoard. The Cify Attomey has, however, rrotifìecl this office that it does not
colrsider such an amendmcnt to bc necessary.

Alte¡'lratively, it would be pruclent to validate the City Manager's position c¡n the Employces
Retirement Boal'd by liaving a request made to the Califonria Attorney General for an opi¡ion on this
topic. The Iletirement Board aailnot itself apply for an opinion. A state legislator nìay request an
opinion. This office recomtnencls that ttre Boards consicler coordinatiug wittr lhe Mayor.'s Ofirce, the
City Council, aud City Attorney to ask a local state legislator to request sucir an opinion fiom the
Attorney Genefal. A final alternative open to a "private party" urrdel Civil Code scction 803, is to
request leave f¡om the Attorney General to file a quo warranto acfion in superior court to cleter.¡lrine if
the City Managø rnay lawfully ssrve in both off,rces.

FACTUAL BAç^KGIIOUNI)

On July 27,ztJll, the Mayol appointecl the City Manager to be a mafl¿gemont appoi¡tee ou the
Ernployees Retiremcnt Board and thc Flesno Cíty Council confirmecl thc Mayofs appointmcllt.

poyERNMtNT' CODE SECTT"QN 1099

The quostioll before the Boards involves the doctrine of irrcompatible public offices. That
doctrine fonnerly \ryäs â comnrotr law doctrine prirnarily elaboratecl in a long líne òr opinions issued by
tlìe Câlifolïia Attorney General. The legislature iu 2005 codifred the corrunon law cloctrine in Calif:onrià
Gôvenrment Code section 1099 which pr.ovides as follows:

(a) A public officer, includiug but not lirnited to, an appointed or elccted mernber of
a govetïmetttal board, comtnission, comnrittee, or other body, shall nof sirnultanoously
hold two public offices that are incornpatible. Offrces are iucourpatible when any of the
frrllowing circumstances are pre$ent, uriless si¡rultaneous holding of the particular. offioes
is compelleclol expressly auffiorized by law:

(l) Either of the offlces may audit, overrule, removc menrbers of disrniss
employees oii or exercise supervisoly powüs ovcr the other office or
body.

(2) Based o¡t the powelË aud jurisdiotion of thc offices, there is a possibility of
a significant clash of duties or loyalties between the offrces

(3) Public policy ionsiderations make it irnproper for one person to hold both
offices.



(b) Wren two public ofhccs are iucornpatible, a public officer shall be cleelned to
havc {brfeited the lilst <¡ffice u¡:on acceding to tlre second. This provisiorr is errforccable
pursuant to section 803 of tlic Coclc of Civil procedure,

(c) This section cloes not apply to a position of cnrploynrenf , inoludirrg a civil service
position.

(d) 1'ltís section shall not apply to â govorrlrnontal hody that has only advisoly
powcrs.

(e) For purposes of parzgraph (1) o[ subdivision (a), a nrember of a multime¡nber
body holds an office tliat rnay audit, overrule, remove rnembers of, disuriss ønployees of,
or exercise supetvisory powers over anothcr office when the body has any of these
poweirs over the other oflice or over a rnultirnember bo<ly that includes that othel office.

(Ð This section coclifies tlte common law rule prohibiting an individual frorn holdi¡g
incompatibl e publio offices.

Governmeut Code section 1099 contains a numbsr of provisions which rnay be summarizæd as follows:

l. Only public officers are impacted by sectiorr 1099.

2. Members of boards may be public offìccls.

3. Publíc offrcers nray not setve af the same tilne in two off,rces that are incornpatible.

4. Such irtconrpatibility nray be overcorne by an express Legal authorization.

5. Incompatibility exists where, arnofl,g other things, one office rnay dismiss employees of
the other body.

6. Irrcompatibility exists where there is a possibility of a significant clash of tluties or
loyalties between the two offrces.

7. Incornpatibility exisis where')rublic policy consiclerations" rnake it irnproper for orre
person to hold l¡oth offlrces,

B. When there is incompatibility, the individual is deernçd to have forfeitod the filst office.

9. Secfion 1099 does not apply to employnent.

10. Section 1099 does not npply to aclvisory bodies.

I L Sectiorr 1099 codifies flte cornnron law doctrine of incompatible offices.

The Calif'onria Attorney Genetal has also opined that scction 1099 codifies the comrnon law doctrine
and that prior interpretatio¡rs of the com¡non law doctrine by its office or by the courts continue to be
viable as interpretations of section 1099.



IÌPSITION QFTIIIT CITY ATTORNEY'S OFIICD

We havc been aclvised that the Office of the City Á,ttonrey has opinecl that tlre <locffine of
incotnpatible offices does not pleolude the City Manager fiorr simultaneously sittirrg on the Ernployees
Retirement Board. TIic basis for the City Attorney's o¡rirrion is that the exccption in Covenrrnent Cocle
sectÍou 1099(a) applies to the present situation. We analyze this issue on pages 4-5 of this
nrenrorandùtr. Although we have not bceu provided a com¡rlcte copy of the City Attorney's opinion, this
offltce rccogttizes tliat opinior:s of a City Aitorney upon urunicipal rtatters are accordcd great weíglit by
coults in a rr¿mer sinrilal of opinions of the Attor.uey General.

ANALVSIS

Befole analyzing the doch'ine of Íncompatible oflÌces, it is useful to set ibr'Ëh iu general duties the
duties of the City Manager and the duties of a retirernent board member.

DUTIES OF.THE qITY MANAGER

Undor sections 705, 804, and 1202 of tho charter of the City of F-resno, the City Mauager
possesses thc following sigriificant powers:

l. Serves as head of the admirristrative branch of City govcrmrrent aud, as suclr, exercisos
collfiol over all deparËments, offices and agencies under his ol her juris<liction,

2. Appoints, suspencls, and removes deparhnent heads and deputies ancl approves oL
disapproves all propose<1 ap¡rointmerrfs and rcrnovals of suborclinate employees.

3. Confcrs with the Mayor as to the ânuual budget; plepate the budgct; ad¡rrinister thc
budget.

4. Makes recommendatiorm to the Mayol concerning the adrninistlation of city affair.s.

5, Appoints the Conh'oller'.

6. Per the City Attorncy's October 31, 201 I email, aots âs clrief lal¡or nogotiator.

puTl,p+ì f){ A ME"MBpkOF THE D,MPLOYEES RETrRI,MENT ]IOARD

A member of the Erriployees Rctirerneilt Boarcl has a well-recogriized set of dufies:

1. Sets actualial assumptions.

2. Sets the City's contribution mte.

3. f)etermines investment issues, including determirring the system's asset allocation atrd
selecting investrnent m anagels.

4. hrterprets the retirement ¡rrovisions of the Muriicipal Code.

5. Decides whcther to gfant disability letirement applications.



6. Selccts Board veudors, e.g., legal couusel, actuary, investment consultant, auclitor,

¡rension adltiuishation software,

APPLICATION OF TI{D EXCEPTION IN GOVERNMENT
CoD..E SECT'ION 1099 (a) 1'O THE PßIISENT SITUÁTION

it is the position of the Cíty Attorney that the "express authorization" exceptioll in Goveinment
Code scction 1099 applies to tl,re preseut situation. If the Cify Attolney is correct, then that resolves the
issue.'Ihis off,rcc respecifully subrnits, howeveq that the issue of the application of the "expr.gss
authorization" exceptiotr to the plesent situation is unccrtaiir, Gíven the irnportance of this issue, wc will
discuss it in this nrernot?ttdum first and then discuss the application of scctíon 1099 itself (without
refcrence to the "express authorization" exception).

'fhe "exptess authorization" exception in Government Code section 1099 (a) prrrvicles thal an
individual may sel've in incompatiblc offices "when ,.. simultancous holding of the particular offices is
... expressly authorized by law". This office has not discovercd any legislative history or Attorney
Gene¡al opiuiort or court case which defines the teun "cxpressly autholized" or otherwise claborates on
this exceptiou. Black's Law Dictiorrary, a source to which courts tefer, defines "express" to mearl "clear,
definite, explicit, unmistakable, not dubious or ambiguous",

The Attornoy General in a variety ol'opinions has applied the "express auihorizatiou" exoeption
in .situations where a particular positiol was specifically mentioned in the enabling legislation. The
AttorHey General has also ruled that the city councils of charter cìties may by "appropriate legislation"
permít the holding of incompatible offices, 8..g., 73 Ops. A.G. 3 57, 360 ( I 990); ó6 Ops. A.G. 292, 296-
297 (1983). "Appropriate legislation" inclucles an ordiuarrce but cloes noi include a changc in a job
descdption apploved by a city council. 82 Ops, ,4,G.201, 205 nl. Prior to the enactment of section 1099
in 2005, the court in American. Canyon Fire Protection Dísftlct v. Counly of Napa, 141 Cal. App, 3d
100, 104 (1983) expaltded this exception to include irnplicit, rathcr than oxpl'ess, authorization where the
entilre statutoty schcrne indicatecl an intent by the legislature to pennit the same individual to serve it
incompatible offices.

The question bcfole this office nailo\rys itself to a question of whether the City of Flesno
exprr:ssly autltorized the City Manago to serç orr thc Ernployees Retirement tsoard. Tlre oharteL of the
City of Fresno at sectio¡r 910 provide.s that the Ë,rnployees Retirernent Board shall consist of five
nretnbers, with "two rnelnbers fiom rnanagonìerìt appointed by the Mayol with the approval of the City
Council". The Fresno Municipal Code ¿t sectiou 3-505 (aX1) modifies this chartel language slightly by
changing "maltagetnent" to "city management ernployees". ln neithq sectiou is the City Marrager
cxpressly authorized to sit on the Ërnployees Retiremeut Board. Nor are we &warc of any legislative or
ballot history of these sections that would be lelevant to the preseut issue.

It seerrrs clear that thc position of City Managet is a rnanagernent position and therefor.e comes
withirt chaúer sectiolt 910. It alsoseems clearthat ttre City Manager is a rnanagement employee for
purposos of Fresuo Municipal Code section 3-505 (aXl). It, however, alsoseerns clear.that the term
"management" oncompasses a sizable gtoup of City positions, It is difficult to see how a lefelence to a

sizable disctete class, i.e,, the class of management enrployees, constitutes "express authoilzation"
ofanyparticulalpositioninthatclass, Onthecontrarysuchavaguereferenccisnotclear,defruite,or
explicit; ít is instead ambiguous. Tliat is palticularly the case whete almost every meurbel of the class of
City rnanagement, except for such exçeptions as the City Manoger ol Firc Chief or Itolice Cltied is an

employee, not ân officer, and so not subject to sectíou 1099 eveu without recourse to tlie "express
authorizatiort" exoeption.



If this office were to rnake a cletcrminatiorr, we would conclude that ueithei'charter section 910
nor Ftesuo Muuicipal Code sectio¡r 3-505 (a)(l) constitute express autliorization. But this office
reoognizes that the¡e is Iittle authoritative guidancc on this issuo.

We recognize that the City Attomey has come t<l the opposite interpretation. The City Attorney
in support of its position has referrc<l us to an opinion of the Attonrey (ieneral, 8l Ops, A.C. 344 (1998).
hr that opiniou, the Attorney Genei'al r'ule<l that the membership of the l{esperia City Council rnay
pelmissibly serve as the boards of the Hesperia Firr Protectiou District and the l"lesperia Coulity Water
District. The basis for the Attonìey General's rulirrg in that opinion was that the applicable legislation,
i,e., the Cortesøl(nox Local Governrnent Reorganization Act at Governrnent Code section 56037,
specifically provided that a city council could serve as the ex office board of directors of a clistrict. That
opinion clicl not include arry gerreral discussiou of thc terrrr "express authorization" as use<l in
Covetnnent Code section 1099, So the opiniou would at thc rnost serue 0s au analogy to thc cun'cnt
situatior¡. But, in the opínion of this o{'Iice, it woulcl be a weak analogy because the legislative reference
to the city council in that opinion is far lnore expless than the refercnco in fhe Fresno Municipal Code to
the City Manger as a'1nânagement elnployeo" in thc sítuation bsfore us.

Given the desir'ability of valiclating the position of the City Manager o¡i the Board, this office is
persuaded ancl thelefore recomlncnds that an opinion lì'om the Âttorney General should be sought. lf
that is not possible, then seekirrg leave frnrn tlie Attorney General to file a quo warranto êction shoulcl be
considered.

AI>PLICÁTTON OF GOVERNMTiNT CODI} SECTION IO99 TO THE CTTY
MANAGDR STTTING A$ A MEMBER O[ TrlE EMPLqypES,RETTREMDNT HçARD

This oflice has cottcludecl thau it is uncei'tain whether the "exprcss authoriz¿rtion" excepfion in
Govemine¡rt Cotie scction 1099 applies to the present situation and that furthcr clarification should bs
sought.

Seeking fulther clalificafion is particularly iurportant because it is the further opinion of this
office that, ilt the absencc of the "cxptess authorization" exception, the offices of City Manager and
Bonrd member of thc Ernployees Retirenrørt Board are iucompatible.

In support of this offico's arialysis and conclusion is a 1997 opinion of the Attorney General
concluding that the City Manager of South San Francisco couid not serye as a trustee on the school
boatd of the South San Francisco Unifiecl School Ðis¡'ict. 80 Ops. A.G.14 (1997), hr that opinion the
Attomey General first rulcd that the City Managel'was a publíc offìcer for purposes of thc doctrinc of
iuconrpatible offices, The opíníon then went on to affirm that only a single potential clash of loyalties
was necessaty. The opinion contained a leview of the web of lelationships between a city and a school
distlict within the geographical boundarios of the cit¡ gíving rise to thc conclusion that a signiflrcant
clash of loyalties existed. The same arralysis applies in the prrscnt context. As describsd below, there is
a multitude of lelationships between the City ancl the Retiïement Boards that results in a conclusion that
a significarrt clash of loyalties rcsults fi'om the City Manager sittirrg ou the Fmployees Retirernent
Board.

l. City Manager of'thc City of Fresrro rs n Pul¡lic Officer for Prrrposes of Government
Code Saction 1099

'lhe Attoruey General has t'ecognizcd that "the positiort of.,.a city managcl'n1ây not be so easily
categorized frrr purposes of thrl irrcompatible offices rule". 90 Ops. A.G. 24,27 (2007\. Notwithstancling



this awarenc.ss, tlte Attonrey Genelal in a rruml¡er of opinions lras l'ules tlrat a city mârugel' of a general
law cify was apublicofficer. See 81 Ops. A.G.304 (1998); B0 Ops.4.G.74,7(> (1997); 51 Ops. A.G.
Itl3 (1968);22 Ops. A, G. u3 (19s3).

'We uotc that the City of Fresno has adopted a strong lnayol' fuun of govenrruent. So, for
oxample, uncler section 400 of the chalter, it is thç tnayor who bears the obligation to enforce all
ordinauces aucl policies of thc City, possessos budgetary authority, and coutrols the City Manager, The
City Manager, nonetheless, under section 705 of the charter; possesses signifìcant authority. 'Ihe dutjes
o{'the city managel of Laguna Beach that tlre Attomey General in 5l Ops. Â,.G, 183 (1968) c<¡ncludcd
were those of an offÌcer f'or purposes of the cloctrine of irrcornpatible ofÏïces are sut:stautially sirnilar to
the powers anti duties of the Flesno city rnanager as outlined in chat'ter sectiorr 705. Everr ulrder a strong
mayor form of governÍnênt, the Frcsno oity rnanager does not rcsemble a deputy city manager, a positiorr
which the Attorney General has rulecl is uot a public officel f'br purposes of Cover¡rnent Coclc section
1099. Accorclingly, this office concludes tirat the Fresno city rnanager is a public officer for purposes of
Governme¡rt Code section 1099.

2. Member of the Employccs Rctircment Board as a Public Officer for Purposcs of
Governmcnt Code scctiou 1099

Given the authority of the Érnployees Retiletnent Board unilel chatteL section 910 and under the
Fresno Municipal Code, this office couclucles that the a retireuterrt l¡oarcl metnbel is a publio officer for
puryoses of Government Code scctiori 1099, See 89 Ops, A. G. 158 (2000).

3. The¡'e ís a Signific¡nt Clash of Loyalties Betwec¡r the Positir¡n of City Managcr and
thc Position of a Boal'd Mc¡nbei' of thc Dmptoyees Rctirerncnt Bonrd

A.s background, opinions of the Attorney Ceneral and thc text of Gover¡unent Codc section 109f)

clarify that (a) any clash of loyalties musf be significant, (b) there neecls to be one clash of loyalties that
is significanf, and (c) the significant clash of'loyalties need only be a possible or potenîial clash, rathsr
than arr actual clash. 'fhis office concludes tlrat having the City Manager sit as a membel of the
Eurployees Retirernent Boald does raise the possibility of a signif,rcant clash of loyalties,

^, Setthrg actunrinl assurnptiotrs *ncl cíty contributÍon rates

The Retirernent Board sets actuarial assunptions ântl actuarial funcling policies that deterrnine
the City's contributiou ratc. 'Ihis is a significant issue that has signifìcant consequencos for the City and

its budgeting proce$s. The Attorney General in several opinions has a<ldressed contribution questions in
the conte¡t of water rates and has coucluded that being on both sides of the contribution trznsaction
created an incompatibility. As stated in B0 Ops. A.G,242,2a5 Q997):

I{erc it ís appareul the defendant in oue capacity is responsible for the fixiug of water
rates and in anotller capacity for the pâylnent of the City's obligations, including watcr'
chatgcs irnposed by thc District,

If such a requcst lfor a lower water rate] is made of the District, will the defenclant
disregard any concerlr he rnay have respecting the fiscal integrity of the City aud vote
objectively as a District Dilcctor to deny tlre request or will he disregard any such
concern fo¡' the best iuterests of the District and vote objectively to graut tire City's

i::""*"



If arr acticxl is brought agaìnst hiru as the City Treasurer by the District for the collection
and ellfo¡cetuent of disputed charges, shall he act as both the plaintiffarrd tlro defonclant?

A similar clash of loyalties is prcsent iu the curmt situation, The City Manager uudcr tlie cfiarter
is obligated to aciminister the budget. In teruts of the City's budgetary inter.cst, having thc Retirentcnt
Board set a lower city oonh'ibution mte is in the City's interest, In tenns of the financiat stability of thc
rctirement systetn, such a coutdbution rate may uot be in the best interests <lf lnembers and retirees of
the systenr. The clash is signifìcant.

b. Determining the City's Budget

The City Manago works with the Mayor to prepare a budget, 'lhe City Manager presents the
budget to tüe Council. I'he City Manager admi¡risters the budget. The City Mauager wiih réspect to the
cuffent City buclget pt'oposed to include an item in the budget transferring a million dollars fiom the
tetirement systeins to the general fund to balance the budget. This proposal raises significant legal
concerns and \ryas taken without coordination with or notice to the Retirenrent Boards. If ancl when this
itein reacltes tlte Retirernent Boards, the Ciiy Manager would be on both sides of this issue. The City,s
budgetary pl'ocess occuls annually. The potential for a significaut clash of loyalties exists in tilis
situation.

c. Labor Rclatfor¡s Claslres

T"he potential fol'a clash of loyalties is illustrated by the long-r'unning events concerning the City
of San Diego retiremr:nt system, resultitrg iu slrate and fedeml mi¡ninal indictrnents of scveral
managcme¡ìt etnployees sitting Retircment Board rnembcrs. Thc crux of the San Diego problenr was
that City adrniuistratiou, with the activc involve¡nent of the City Manager irr tlevçloping pioposal.$ now
known as Matlager Proposals 1 and 2, and the ernployec organizations agleed to increase retir,ernent
bencfits, providecl that the Retirernent Boald agreed to postpone a schedule<t increase in city
contributions. The Retitcment Board did so, and a lcngthy trajn of significant and negativc eventi
followecl. Lexinv. Superìor Court,47 Cal.4th 1050 (2010). The possibility of such a clashis rnaxìmized
wheteas here the City Managel is the chief labor negotiator aud also sits on thc Employees Retirelnent
Board.

d. Rctircment Board Súaffing Issues

The lletirement Boar<l rnay wish in the iuture to adcl additional staff positiorrs. The City
Managel is ultirnately responsible for inclusion of such requests in the Mayor's Annual Cìty Budgei.
The City ofren experiences employment fieçzes. The City Manager could experierìce a clash of loyaliies
between adnrinistering a hirirrg fi'ceze ancl considering the needs of ttre Board and system.

o, Contracts with the City

The City has liad a contract fot' nrany years with the ISoards concerning the provision of selices
to the City's defered compensation plan, The City Manager would be on both sicles of this corrtt'act,

f. Payment to the City for City Servlces

The Retirernent Boatds pay the City significant surns anrrually for certain on-going services, such
as IT services. The Boalds must decide on the leasorrableness of the clralges submitted to it, 'l'he City
Manager woulcl bc on both sides of this review.



g, Ilonrd Travcl ltolicy

Me¡trbers of the Retir'ement Board nrust attcrrd appropriate educatiolral confereliccs to satisfy
their fiducialy obligation to rernairr inlbr:urcd anci cducate<l about retireinent systetll matters. The City o¡
occasio¡r restricts travcl by enployees fol budgetary reasous. Tlre City Manager would he on both sides
of this issue.

h. Su¡rcrvisiott Ovcr Enrployec Mcrnbers of thc Ernployee Retireme¡rt Board

The City Managel possesse$ ultirnate supervisoty authority over the cmployee rncnbers of the
Employees Retiretnent Board. Thc City Manager may possibly have.a clash of loyatties betweel being
one Boat'd nrember equal to the other Board nrembers while at the salne tíme being thcir ernployer,

As this list indicates, this office is of the opinion tüat there exists a sígnificant poteptial clash of
loyalty befween tlle officc of City Manager and the office of a nrember of the Em¡lloyees Retìrernent
Board.

REpUESTTNG ^{NOprNIoN rRqM rHE ATrORNrry cEIÌßRar{

The California constitution and Covernrnent Code section 12519 specify tlie officials who n:ay
request opitiions from the Attorney Genetal. Retilemcut boards are not includetl in the list. City
attonreys are irrclucled but only with respect to crjnrinal matters. State legislatols aïe among those
eligible to request an opiniou,'lhis offrce recornrnends that the ltetirelnent Boarcls coorclinate with City
officials fo advance such a request to a local state legislator.

coNs Ð ouE N cÐ $ oF l{oLpr Nc rr\l,cg_xÍ pAjrr tsL lt oFFrcEs

The Attotney Geuet'al in section F of article XII of its Conflicts of Intercst publication has set
fotth the oon$equences of holdirtg itrcompatible offices:

Where a public off,rcial holds incompatible offices, section 1099 provides fol alr
autotnatic vacating of the first office,...The appropliate mechanism firr enforcing the
vacating of the office is a suit in guo warranto un<fer Code of Cívíl Proceclure sectiorr
803....Disqualificatiou 0r âbstention frcrn those clecisions where an actual clash of the
two officcs occut's is not au availahle rernedy under sectioll 1099 or comrnon law.

As applied to the current situntion, if the City Manager is holding incornpatible offrces, he woul<l
be rleerned to have automatically vacated the office of City Mauagel and would remai¡r a menlber of'the
Employees Retìrernent Boald. I{owever, if we fbllow the law aud the City Manager is no longer an
ernployee then he Ís no longer eligible to serve as a Board Mernber un<ler the requireurents of the Fresno
Municipal Code.

STATUS OF VOTIIS TÁ.IftN PRIOR TO A
pEÏpßMrl{Arro\l rH4r rHIl orj[rcE$ ARE rNcoMpArrBLE

It is impoltant to note that, even if it werc to be determined that the City Manager were holding
incompatible offices, the votes taken as a rlrernber of the Retirement Board would not be iuvalitiated, Hís
actions as a City Managel would sirnilally not be effected prior to the detemtiuation of the
incornpatibility. As tlie Attotney General in se'ctiorr F of article XII of íts Conflict of Intelest publication
has stated:



...ttotwithstanding the legal forfbitule, the porson rernains in thc frrst position as a de facto
nrember urrtil he ol she actually resigns or is removcd fiorn office by a quo warranto
action or othm lawsuit.

74 Ops. A.G, I'16, 121 (1991). Since the of'fice that the City Manager would be vaoatirrg u¡rcler this
doctrine is that of City Mauager, his votes as a rnelnber of the Retiremerrt Boa¡d wouki not be effected
by a detcunination of inconpatibility,

sEErfl-Ng LEAVE TO FILE A OUO WARRANTO ACTION

One option available to validate an iudivídual's tight to hold a public off,rce is a quo waranto
action under Code of Civil Procedure sectio¡r 803. Scction 803 pelmits 'oa private party" to bring sucli an
action. The Attonrey General in section F of article IX of its Conflicts of hrterest publication
has addressccl this option:

A quo wâilanto proceeding is a civil action by which title to any public office nray be
detennined...,Whcre such a proceeding is brought on the relation of a private individual
(relatot),.,,[t]he actions of the relator are under the supenrision and complete of the
Attonley Goueral.

The Attorney Geueral rcquires subnrissìon of an application for leave to sue on behalf of
the People....In decicling whether to issue leave to sue by a relator, the basic question is
whether a public purposo would be servecl,.,,This office must determine whether a
substantial issue of fact ol' law exists which should be juclicially detonnined.

8.g., 8l Ops. A.G. 304 (1998) (r'elatol being the Alamcda County Ccntml Labor Couucil);22 Ops A.O.
83 (1953). See l1 Cal. Code Regs. sectiorrs 1-10.If the Retirement Board is interested irr cousidering
this <iptÍon, this office will present a written arialysis on this option, inciuding whether the Board is a

"private party" as rcquired under Code of Civil Procedure section 803.

CONCLUSION

It is thc conclusion of this t¡ffice that it is uncertain whether the 'rexplcss authorizatiou"
exoeption in Goveuunent Co<le sectiou 1099 (a) applies to the cuuent situation and that it is appropriate
for the Retirement Board to take prudent steps to validate the position of the City Malrager on the
Ëruployees l{etirement Board. Seeking furthe¡' clarification is particularly importaut because it is the
further conclusion of this office that, in the absence of the "express authorization" exception, the offices
of City Manager and Boartl member of the Ernployees lì.etiternent Board are incompatible. It shoulcl be
noted that the City Attorney has concluded that thc "express authorization" exception does apply to the
prcsent situation.

l0
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MEMORANDUM

City of Fresno Retirement Boards

Russ Richeda, l,egal Counsel
Stanley McDivitt, Retirement Administrator

February 3,2012

Status of the City Manager as a Member of the Employees Retirement Board Under the
Incompatible Off,rces Doctrine

BACKGROUND

The Retirernent Boards directed this offlrce to consider the issue of whether having the City Managel sit
on the Employees Retirement Board raised any legal difflrculties under the doctrine of incompatible
off'rces. In a memorandum to the Boards dated Decembet'6, 201l, this offrce concluded that having the

City Manager sit on the Ernployees Retirement Board raised serious concerns uncler the dochine of
incornpatible offices. The Boards thereafter directed this office to request that the City Attorney ask the

City Council to release the opinion that office had submitted to the Council on this issue. The purpose of
the request was to permit the Iloards to review all of the relevant legal analysis that had been prepared

on this issue and to determine what further steps, if any, were appropliate in light of that review.

ATTACHMENTS

Attached to this memorandum for Boald consideration ate (l) this office's oliginal memorandum, (2)

this office's December 18, 201I letter to the CitytAttorney, (3) the February 2,2012 memorandum from
the City Attorney to the Council concerning the Boards' waiver request, and (4) the City Attorney's July
l9,20ll emaíl to the Mayor and Council concerning tlie appointment of the City Manager to the
Ðmployees Retirement Board.

COMMENTS ON THE CrTy ATTORNEY'S JULY 19. 20ll AMAIL TO TIIE MAYOR AlYq
COUNCIL

This office would remind the Boards that opinions of a city attomey are entitled to deference. Thus the
City Attorney's July l9,20ll email to the Mayor and Council is entitled to deference.

'l'his office has reviewed the City Attorney's July 19,2011 email and, notwithstanding the deference due

it, respectfully disagrees with it for the reasons advanced in this offrce's December 6, 2011
memorandum. Both this office zurd the City Attorney agrees, that in the absence of express

authorization, having the City Manager sit on the Employees Retirement B<¡ard would raise serious



issues under the doctrine of incompatible offices. This office and the City Attolney disagree on the issue

of express authorization. The City Attorney considers the references in Charter section 910 and Fresno
Municipal Code section 3-505(a)(1) to constitute express authorization. For the reasons set forth on
pages 5-6 of our I)ecember 6,2011 memolandum, we disagree with this interpretation. In the opinion of
this office, the charter and Municipal Code refercnces to "management" or "city management

employees" is insuffrciently specific to constitute express authorization'.

OPTIONS I}EFORII, THE BOARDS

The initial step fol both Boalds is to review the material attached to this memorandum. After their
review the Boards should then discuss and adopt one of the following options"

1. Accept the City Attorney's opinion and reject this office's opinion.
2. Accept this oflice's opinion and consider the following options.

3. Direct this office to prepare for Board review a proposed otdinance expressly authorizing the

City Manager to sit on the Employees Retirement Board.
4. I{equest that the City Manager resign from the Boatd.
5. Initiate the process to have an opinion sought from the Attorney General.

6. Have this office research whether the Boards may file a quo waffanto action in Superior Court.

This offrce looks forward to discussing these options with the Boards.

I 'llre City Attorney in his July 19,2011 ernail did not cite to any authorities ort this issr¡e not previously analyzed

by tlris office in its December 201I mernorardum to tlte Boards 
z



CITY OF F'RESNO
150135

ASSISTANT CITY MANAGER

DEFINITION

Under administrative direction, directs the operations of City departments as assigned. Directs

and coordinates special projects and programs.

SUPERVISION RECETVEDÆXERCISED

Receives supervision from the City Manager. Exercises supervision over a group of City
departments.

DISTINGUISHING CHARACTERISTICS

The Assistant City Manager exercises delegated supervision over a group of City departments,

relieves the City Manager of a wide variety of administrative duties, and facilitates managerial

communication with and among City departments. The incumbent reports to and receives

direction from the City Manager on matters of policy and new assignments consisting only of
desired objectives and exercises considerable independent judgment in overseeing assigned

departments. This is an unclassified position in which the incumbent serves at the will of the

City Manager.

EXAMPLES OF IMPORTANT AND ESSENTIAL DUTIES
(May include, but are not limited to, the following:)

Directs the activities of City departments as assigned, and oversees the operations thereof.

Performs all duties and assumes all responsibilities of the City Manager when appointed by the

City Council as the Acting City Manager to serve during the City Manager's absence from the

City, his or her inability to perform duties, or during any vacancy in the position.

Confers with department heads to convey information concerning established policies and

practices and to solicit information needed as a basis for action.

Confers with the City Manager on matters concerning major departmental activities and

community problems and recommends course of action.

Directs the preparation of reports, agreements, contracts, resolutions, and ordinances, and attends

City Council meetings.

Monitors implementation of agreements; devises solutions to problems; if necessary, assigns to

appropriate City staff for further research and action.



Assistant City Manager
Page2

May attend committee meetings, civic gatherings or other official functions.

Directs and coordinates special projects and programs.

Participates in the preparation of the annual City budget and the administration thereof.

Performs related duties as required.

JOB RELATED AND ESSENTIAL OUALIFICATIONS

Knowledse of:

The functions, principles, practices and techniques of public administration and

management.

The principles and priorities of all levels of government as applied to the development

and implementation of services essential to the community.

The principles and practices of effective employee supervision, including selection,

training, work evaluation and discipline.

Principles and practices of municipal budget preparation and administration.

City, state and federal regulations governing the affairs of the City including the sources

of revenue.

The methods and techniques involved in conducting analytical studies of administrative
and management practices and procedures.

The general relationships between local, state, and federal governments, public interest

groups, and private enterprise as they affect the City.

Skills to:

Operate modern office equipment including computer equipment.

&!!i!rÍq:

Research and analyze a variety of administrative. management, budgetary and fiscal
practices, procedures and problems and to make sound policy and procedural

recommendations and decisions as to their solution.



Assistant City Manager
Page 3

Prepare and administer budgets.

Participate in labor negotiations and handle labor relations problems.

Prepare clear, concise and comprehensive records, reports, correspondence and other

written materials.

Make clear and persuasive oral presentations.

Maintain effective working relations with City employees, officials of other government

agencies, and community and business leaders.

MINIMT]M OUALIFICATIONS

E@ge:
Four years of administrative experience in the planning, coordination and financing of
varied activities, preferably in a municipality, at progressively responsible levels.

Education:

Graduation from an accredited college or university with a Bachelor's Degree, with major
course work in business administration, public administration, or related field.
Additional experience at an appropriate high level of management may be approved by
the City Manager and Personnel Services Director on an equivalency scale as follows:
two years experience for each year of required education.

Special Requirements:

Possession at time of appointment and coritinued maintenance of a valid California Driver
License may be required.

Original 07i05/1967
Revised NK:clw:07 I I 9 l2OO5



Excerpt from City Manager web page,

Renena Smith
Assistant Manager

As Assistant City Manager (ACM) R. Renena Smith demonstrates a passion for public

service. She is committed to creating a culture that inspires highly experienced and

skilled employees to be innovative and resourceful in providing excellent service to our

community.

As ACM she effectively communicates with

community on a fair and equitable basis.

collaboration between City departments as

community partners.

all levels of the organization and the

She takes great pride in promoting

well as with other organizations and

Renena's 25 year public service career has been multifaceted in that its focus spans a

wide range of duties including: financial management, budgeting, personnel, labor

negotiations, policy development, strategic planning, leadership, team building and

management. She has been with the City of Fresno in excess of 17 years, serving over

8 years as the City's Budget Director, with the most recent 3 years as the ACM. Prior to
joining the Fresno team she was employed by the County of Fresno where she gained

experience as a municipal auditor, was responsible for the preparation of the Financial

Statements for the Fresno County Transportation Authority and coordinated the SB90

State Mandate program across all departments. Additionally, her duties included

property tax allocation and reconciliations. Renena came to the County with experience

in private sector accounting that she gained at Baker, Peterson & Franklin, CPA's.

Departments currently reporting directly to Renena include: Finance, Personnel,

lnformation Services, Budget, Housing and the Fresno Yosemite lnternational Airport.



Renena is also involved in strategic planning for the Public Works, Public Utilities,

Planning & Development and Fire Departments. She serves on several internal task

force committees as well as being a Workforce lnvestment Board member. She

previously served two years on the Convention and Visitor's Bureau board.

Renena was raised in Fresno and attended California State University Fresno where

she earned a Bachelor of Science degree in Accounting with an emphasis in

management. ln the spring o12013 Ramona Renena Smith received a Master of Public

Administration degree from the University of Southern California.

Renena and Jeff have been married 26 years. They have a 23 year old son, Jeffery,

who will obtain his Bachelor of Arts in Journalism from CSU Fresno in December 2014.
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