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that on the one hand, these prior documents provided the required CEQA analysis, while also
stating that “the City will [in the future] perform the required CEQA/NEPA documentation, as
required by law, and as has been the City’s practice during the course of the planning,
permitting, designing, constructing, and operating the NESWTF.” This is a clear indication that
complete CEQA analysis and documentation remains to be performed. Not only are the City’s
actions and explanations inconsistent, but even if reviewed independently, these processes
cannot lawfully support the proposed Water Capacity Fee actions.

Proposed Water Capacity Fees and Recommended Findings

The Staff Report outlines details for the proposed Water Capacity Fees, as well as the
staff recommendation for the City Council to adopt findings. The City contends that the existing
fees are insufficient to meet anticipated needs, and as a result of increasing needs and additional
challenges, the City must develop new water supply and management systems, including new
surface water supplies.

The City’s actual intentions for the new water supply and management systems described
in the Staff Report are more fully explained in the City of Fresno’s 2015 Urban Water
Management Plan (2015 UWMP”), dated June 2016. The 2015 UWMP states that “[t|he
[Northeast Surface Water Treatment Facility] NESWTF is presently sized at a 30 mgd capacity.
As growth within the City increases demands, this facility will be expanded by another 30 mgd
for a total capacity of 60 mgd.” (2015 UWMP, p. 6-28)." The 2015 UWMP clearly provides that
plans for the NESWTF constitute an expansion of an existing system.

The CEQA exemptions relied upon in the Staff Report cannot properly be applied under
these circumstances.

'In addition to the analysis that follows regarding the legally appropriate manner by which
CEQA must be applied to the proposed City Council action, it is important to note that the
NESWTF and preliminary actions that set that project in motion, including the proposed Water
Capacity Fees, trigger CEQA Guidelines section 15126.2(d). Section 15126.2(d) requires a
discussion of how the proposed project could foster economic or population growth, or the
construction of additional housing, either directly or indirectly, in the surrounding environment.
“Included in this are projects which would remove obstacles to population growth (a major
expansion of a waste water treatment plant might, for example, allow for more construction in
service areas).” (lbid.)

The CEQA Guidelines also state that growth in any area should not be assumed as necessarily
beneficial, detrimental, or of little significance to the environment. Growth-inducing impacts are
caused by those characteristics of a project that tend to foster or encourage population, either
directly or indirectly. (/bid.)
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The City has Wrongly Interpreted CEQA and CEQA Guidelines

Public Resources Code section 21080(b)(8), as well as CEQA Guidelines section
15273(a)(4), state that CEQA does not apply to “rates, tolls, fares, and other charges” applied to
capital projects necessary to “maintain a service.” While the statute does not provide additional
language, the CEQA Guidelines carve out a very clear exception to the exemption which states
that “[r]ate increases to fund capital projects for the expansion of a system remain subject to
CEQA.” (CEQA Guidelines, § 15273(b).)

This exception to the exemption broadly outlined in Public Resources Code section
21080(b)(8) and Guidelines section 15273(a)(4), is reiterated in both secondary sources and in
case law.

e “Rate increases to fund capital projects for the expansion of a system or of services
remain subject to CEQA.” (1 Kostka & Zischke, Practice Under the Cal. Environmental
Quality Act (2d ed. CEB 2015) § 5.18.) “This exemption applies if the funds are being
obtained for capital projects necessary to maintain service within existing service areas
and does not apply to rate increases to fund capital projects for expanding a system.” (/d.
at § 20.122, citing CEQA Guidelines, § 15273(b) (internal citations omitted).)

o In Great Oaks Water Co. v. Santa Clara Valley Water Dist. (“Great Oaks’’) (2009) 170
Cal.App.4th 956, after the Santa Clara Valley Water District adopted a resolution raising
groundwater-charge rates, the Great Oaks Water Company filed a petition for a writ of
mandate challenging the District's use of a statutory rate setting exemption
from CEQA as part of the resolution. Great Oaks argued that the record showed that
increases would actually be used to fund capital projects for expansion of the system,
which falls outside the exemption under CEQA Guidelines section 15273(b). The court
found that the Water District resolution raising rates for extraction of groundwater fell
under the parallel exemption provisions in Public Resources Code section 21080(b)(8)(D)
and CEQA Guidelines section 15273(a)(4) because the Water District sufficiently stated
its basis for the statutory exemption from CEQA.

Should the City continue to contend that the CEQA rate exemptions apply, the
Environmental Findings provided in the Staff Report are conclusory and fail to come anywhere
close to meeting the test for adequacy set forth in Great Oaks. (Great Oaks, supra, 170
Cal.App.4th at pp. 971-972.) The cursory environmental findings in the Staff Report are as
follows:

The proposed Ordinance and related Master Fee Resolution amendment are exempt from
environmental review under a Statutory Exemption to the California Environmental

91010282.3 0038638-00001



March 7, 2017
Page 4

Quality Act (CEQA) for rates, tolls, fares, and charges pursuant to Public Resources
Code section 21080(b)(8) and CEQA Guidelines section 15273(a)(4). (Staff Report,

p-12)

The findings are inadequate because they summarily state only that an exemption applies.
The findings do not begin to meet the statute’s additional requirement that “[t]he public agency
shall incorporate written findings in the record of any proceeding in which an exemption under
this paragraph is claimed setting forth with specificity the basis for the claim of exemption.”
(Pub. Resources Code, § 21080(b)(8) (emphasis added).)

The analysis provided above outlines why the exemptions pursuant to Public Resources
Code section 21080(b)(8) and CEQA Guidelines section 15273(a)(4) cannot properly be applied
under these circumstances because the funds at issue are not merely for “capital projects
necessary to maintain services within existing service areas”, but actually are for the provision of
expanded services. (See Pub. Resources Code, § 21080(b)(8)(D).) Because the City contends
that the NESWTF will provide expanded services, the exception provision in CEQA Guidelines
section 15273(b) necessarily applies.

For each of these reasons, the proposed actions cannot proceed in the absence of full
CEQA compliance. To effectively achieve the City’s objective of approving valid Water
Capacity Fees that fully meet the needs of local business and community interests, this item
should be continued for further review and consideration of the important issues outlined above,
including CEQA review.

The City has Compounded the Problem of Inadequate Environmental Review Rather than
Addressing It

Both the original staff report for the continued December 2016 hearing and the current
March 2017 version, provide that the proposed Water Capacity Fees and Municipal Code
amendments are exempt from environmental review. It was not until Jeff Roberts specifically
inquired via email to the City, that you alluded to the 1995 Final FIR for the Metropolitan Water
Resources Plan (approved by the City Council on February 1, 1996) (“1995 Final EIR”) and the
May 2014 Final EIR for the Fresno Metropolitan Water Resources Management Plan Update
(“May 2014 Final EIR”) as support for the proposed Water Capacity F ees.” While we were

2 The 2014 Draft EIR intends to provide a project level EIR for a collection of projects under a
category referred to as “Near-Term Project Elements” (2014 Draft EIR, p. 3-4) and provide
program level EIR for “Future-Term Projects.” Under general CEQA principles, a “program
EIR” evaluates the broad policy direction of a planning document, such as a general plan, but
does not examine the potential site-specific impacts of the many individual projects that may be
proposed in the future consistent with the overarching plan. (CEQA Guidelines, § 15168.) In
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unable to acquire a copy of either Final EIR®, we did review the February 2014 Draft EIR for the
Metropolitan Water Resources Management Plan Update.

The City cannot simultaneously indicate that: 1) the 1995 Final EIR and the 2014
February Final EIR have addressed the expansion of the NESWTE from 30 mgd to 60 mgd;
2) an exemption from further CEQA review is appropriate; and 3) further claim in your response
that “the City will perform the required CEQA/NEPA documentation, as required by law, and as
has been the City’s practice during the course of the planning, permitting, designing,
constructing, and operating the NESWTF.”

Under CEQA, the public must be able to provide input at the earliest possible stage,
when genuine flexibility in the planning process still exists. (Bozung v. Local Agency Formation
Commission of Ventura County (1975) 13 Cal.3d 263, 282.) Here, the public was never provided
any detailed analysis under either the 1995 or 2014 Draft EIRs as part of the current Water
Capacity Fees proposal, but received only a vague promise that at some undefined time in the
future a detailed analysis will be forthcoming. This is occurring at the same time the window for
meaningful flexibility in the planning process is passing, and unfortunately may close depending
on the Council’s March 9 actions.

The City is attempting to stand on shifting sands. Inconsistent and confusing references
to past and future EIRs do not align with the present attempt to avoid CEQA review via an
exemption that the Guidelines actually prohibit. None of these explanations are consistent with
the others, nor do they individually provide the proper analysis and support required to approve
the proposed Water Capacity Fees.

Conclusion

Although the City has provided a variety of reasons this project should be approved, the
only way to properly address these conflicts and discrepancies is to remove this item from the
March 9 agenda, solicit further public input to avoid similar pitfalls going forward, and then
bring the proposal back for a hearing with the proper support and a clearly reasoned analysis.

contrast, a “project EIR” is prepared for a construction-level project, and should focus primarily
on the changes in the environment resulting from the development project and examine all
phases of the project including planning, construction, and operation. (CEQA Guidelines, §
15161.) The level of analysis specific to the expansion of the NESWTF provided under this
larger umbrella of Near-Term Project Elements is minimal and does not address project level
detail regarding the expansion itself, especially under the more specific requirements of a project
level EIR.

3 Neither of these documents referred to in your responses to Mr. Roberts are available on the
City’s website.
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