


























Attachment hereto which purport to modify the allocation of risk between the parties, provided for
within the body of this Agreement, shall be null and void.

26. Cumulative Remedies. No remedy or election hereunder shall be deemed
exclusive but shall, wherever possible, be cumulative with all other remedies at law or in equity.

27. No Third Party Beneficiaries. The rights, interests, duties and obligations defined
within this Agreement are intended for the specific parties hereto as identified in the preamble of
this Agreement. Notwithstanding anything stated to the contrary in this Agreement, it is not
intended that any rights or interests in this Agreement benefit or flow to the interest of any third
parties.

28. Extent of Agreement. Each party acknowledges that they have read and fully
understand the contents of this Agreement. This Agreement represents the entire and integrated
agreement between the parties with respect to the subject matter hereof and supersedes all prior
negotiations, representations or agreements, either written or oral. This Agreement may be
modified only by written instrument duly authorized and executed by both CITY and
CONSULTANT.
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IN WITNESS WHEREOF, the parties have executed this Agreement at Fresno, California,
the day and year first above written.

CITY OF FRESNO, Live Oak Associates, Inc.,
a Cahfornl mumc1pal/co:porat|on & a California Corporation
By: / [/\ A L‘ 1< By: MWW%

Thomas C
Director’ Name: : Dave Hartesveldt
bllc Utilities

Depar‘tmen of
Title: President

ATTEST: (if corporation or LLC, Board
YVONNE SPENCE, CMC Chair, Pres. or Vice Pres.)
City Clerk

By~ Z ) 0D 20 0 AR L lw%_\
Deputy N)occo Moﬂ_‘,\? %‘_\mk& scgName:

No signature of City Attorney reqmred Title:
Standard Document #DPU-S 8.2 has been (if corporation or LLC, CFO,
used without modification, as certified by Treasurer, Secretary or Assistant
the undersigned. Secretary)
By: W@# Any Applicable Professional License:
ichael Carbajal Number:
Division Manager Name:
Department of Public Utilities Date of Issuance:

REVIEWED BY:

MichaeI£CarbajaI, Divisionﬁanager

Department of Public Utilities

Addresses:
CITY: CONSULTANT:
City of Fresno Live Oak Associates, Inc.
Attention: Michael Carbajal, Attention: Austin Pearson,
Division Manager Director of Ecological Operations
2101 G St, Building A 39930 Sierra Way, Suite B
Fresno, CA 93706 Oakhurst, CA 93644
Phone: (559) 621-1622 Phone: (559) 642-4880
FAX: (5659) 498-4126 FAX: (559) 642-4883
Attachments:

1. Exhibit A - Scope of Services

2. Exhibit B - Insurance Requirements

3: Exhibit C - Conflict of Interest Disclosure Form
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Exhibit A

SCOPE OF SERVICES
Consultant Service Agreement between City of Fresno (“City”)
and Live Oak Associates, Inc. (“Consuitant”)
Friant-Kern Canal Pipeline Biological Monitoring
PROJECT TITLE

SCOPE OF WORK
As directed by the City, Live Oak Associates shall implement biological mitigation measures for

the City of Fresno Friant-Kern Canal Raw Water Pipeline Project, per conditions of the Incidental
Take Permit (ITP), Biological Opinion (BO), Mitigation and Monitoring Reporting Program (MMRP)
dated May 29, 2012, and Streambed Alteration Agreement No. 1600-2012-0156-R4 (SAA). It
should be noted, however, that this scope of work does not address any construction monitoring
requirements of the Department of the Army (DA) Clean Water Act permit issued by the U.S.
Army Corps of Engineers, because it had not been issued at the time this scope of work was
prepared.

Discrete biological tasks required by the ITP, BO, MMRP, and SAA include the following:

Task 1.0 Designated Biologist Approvals (ITP 6.2; BO 2.0): LOA will submit to CDFW and
USFWS the Qualifications of at least two biologists for approval as Designated Biologists. The
biologists will be knowledgeable and experienced in the biology, natural history, collecting, and
handling of California tiger salamander (CTS), the covered species. The approval request will be
submitted in writing at least 30 days prior to the project starting covered activities. To accomplish
this LOA will need at least 45 days’ notice prior to starting covered activities.

LOA does not propose to be the Field Contact Representative required by MMRP BIO 1b, as it
would require the biologist to be on site for the entire project, or the Designated Representative
required by the ITP (6.1) and BO (1.0). It would likely be more cost effective for the project
foreman, or other lead construction personnel that must be on site daily, regardless of the activity,
to fill these roles.

Task 2.0 Education Program (ITP 6.4 and 6.5; BO 4.0 and 5.0; MMRP BIO-1b; and SAA 1.10):
The designated biologist shall conduct an education program for all persons employed or
otherwise working in the Project Area before performing either construction or O&M activities. The
program shall consist of a presentation that includes a discussion of the biology and general
behavior of the covered species, information about the distribution and habitat needs of the
covered species, sensitivity of the covered species to human activities, their status pursuant to
the state and federal Endangered Species Acts, including legal protection, recovery efforts,
penalties for violations and project-specific protective measures described in the ITP, BO, and
SAA. LOA will provide interpretation for non-English speaking workers as needed, and the same
instruction shall be provided to any new workers before they are authorized to perform work in
the Project Area. LOA will prepare and distribute a fact sheet handout containing this information

Page 1 of 9



for workers to carry in the Project Area. Upon completion of the program, employees shall sign a
form stating they attended the program and understand all protection measures.

The designated biologist will also maintain a construction-monitoring notebook on-Site throughout
the construction phase of the Project. It will include a copy of the ITP, BO, and SAA and a list of
signatures of all personnel who have successfully completed the education program. The
construction-monitoring notebook will be kept on site and available for review at the Project Area
upon request by CDFW. If there is no trailer on site to keep the notebook the designated biologist
will keep it in his/her vehicle. For days when the designated biologist is not needed on site, a
copy of the notebook will be provided to the construction foreman.

Because LOA will not know when new construction personnel will be on site, it will be the
contractor's responsibility to let LOA know at least three days in advance of new construction
employees arriving, to allow LOA time for scheduling. It is most efficient to have as many
construction staff as possible at the initial training to minimize the number of required trainings.
The estimate includes time to prepare the program and conduct five separate trainings, as
needed. Any trainings that may be needed while the biologist is already onsite conducting
compliance monitoring will be completed as part of Task 6.0 below. Live Oak will record one (or
more) of the initial training sessions, for presentation to workers when the Biologist is unavailable.

Task 3.0 Pre-Construction Surveys: A number of pre-construction surveys are required as
conditions of the project. Some of these surveys could overlap, resulting in an overall reduction
in cost. How much overlap between the surveys can be accomplished will be somewhat
dependent on schedule timing and weather conditions at that time. Where possible, the estimate
has assumed overlap of the surveys. Any additional overlapping of surveys would be dependent
on schedule timing and weather conditions at that time. Following is a detailed description of
each pre-construction survey.

Task 3.1 CTS Surveys (ITP 8.1 and 8.2; BO 17.0 and 18.0; MMRP BIO-5, BIO-6 and
BlO-14; SAA 2.3e). LOA will survey for CTS within suitable habitats of the project area (each of
the two vernal pools which will be intercepted by the Project, and upland refugia within 1.3 miles
of these and other potential breeding pools east of Auberry Road) no more than 14 days prior to
starting the construction phase Covered Activities. These surveys will provide 100 percent visual
coverage of the potential habitat in the Work Area and a 50-foot buffer zone around each Work
Area, where accessible. If any life stages (adults, eggs, or larvae) of CTS are found, the
Designated Biologist(s) will relocate them from the Work Area in accordance with the approved
Salvage and Relocation Plan. The survey results will be summarized in a letter for submittal to
CDFW prior to beginning Covered Activities within that part of the Project Area.

While conducting the survey, the designated biologist will flag all potentially suitable small
mammal burrows within the survey area.

This effort includes three days for two biologists to complete this task. Depending on the number
of burrows (there could be a couple of hundred or more gopher burrows that need to be flagged),
the actual time for this task could be somewhat more or less than 3 days. |f construction occurs
between October 1 and May 31, the BO (17.0) requires a CTS survey, in addition to CTS surveys
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that may have been completed outside of that time frame. This survey would likely be completed
while conducting compliance monitoring. If compliance monitoring is not being conducted at that
time, the CTS survey would be completed in addition to the fee estimate, at the agreed rate.

Task 3.2 San Joaquin kit fox survey (MMRP BIO-13, BIO-15, BIO-16, and SAA 2.3(d)).
This survey is to consist of a den survey within the entire project area (i.e. areas both east and
west of Auberry road), to occur within 14-30 days prior to the onset of Covered Activities
(consistent with 1999 kit fox guidelines). If kit foxes are found during preconstruction surveys,
then the biologist would provide guidance regarding avoidance and minimization measures as
described in the 2011 U.S. Fish and Wildlife Service (USFWS) kit fox guidelines. If a potentially
suitable burrow is found then the burrow would need to be monitored for 3 additional days with a
camera station and/or tracking plates to determine occupancy.

Task 3.3 Burrowing owl survey (MMRP BIO-15; SAA 2.3(g)): This survey is to consist
of a 4 phased survey within the entire project area (i.e. areas both east and west of Auberry road),
consistent with the 1993 Burrowing Owl Consortium Guidelines (BIO-15). The first day consists
of inspecting each suitable burrow for signs of burrowing owls, followed by three days of
monitoring to determine if owls are present. If burrowing owls are found nesting on site during
the nesting season (Feb. 1-Aug. 31), then the nest burrows must be avoided with a minimum 250-
foot buffer until the end of the nesting season, or until they are done nesting. If owls are found
on site outside of the nesting season (Sept. 1-Jan. 31), then the owls can be passively relocated.
The cost estimate below does not include passive relocation. We don’t typically provide an
estimate for this effort until we have an idea of how many burrowing owls must be relocated.

The initial survey will be conducted in conjunction with the kit fox survey (Task 3.2). The three
follow-up surveys would be conducted in conjunction with the CTS surveys (Task 3.1), if possible.

The MMRP calls for burrowing owl surveys prior to the start of the breeding season (BIO-17),
which is February 1 through August 31. The intent of this measure is to allow for relocation of
owls prior to the start of the breeding season, in the event they are found on site. Because the
breeding season has already started, it isn’t possible to comply with this measure, unless
construction doesn't start until 2017. However, BIO-15 will still ensure that burrowing owls are
protected.

Task 3.4 Surveys for other nesting birds (MMRP BIO-15; SAA 2.4(c): LOA will conduct
pre-construction surveys for breeding birds, within the entire project area (i.e. areas both east and
west of Auberry road), when construction is occurring between February 16 and August 31 within
7 days of vegetation removal. LOA will recommend nest avoidance buffers as needed, to be
implemented until the end of the breeding season or until we've determined that the young have
fledged. If possible, this survey would be conducted in conjunction with Task 3.3.

Task 3.5 Surveys for breeding Swainson’s hawks (MMRP BIO-18; SAA 2.3(d)):
Surveys for breeding Swainson’s hawks will be conducted for the entire project area (i.e. areas
both east and west of Auberry road), in the early spring prior to construction according to CDFW’s
protocol (2000). Surveys for nesting hawks are conducted within %2 mile radius of all components
of the project within at least two of the five survey windows, spanning the spring and summer
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months. Three surveys are conducted within each period for a total of six surveys. If found within
Y% mile of the project area, the biologist would establish an avoidance buffer in consultation with
CDFW. CDFW typically starts by requesting a 0.5 mile buffer, however there is room to negotiate
the buffer distance down, depending on the circumstances (e.g. if there is already a fair amount
of regular disturbance at or near the nest). This Task assumes that LOA is notified by March of
the year construction is to begin.

Task 4.0 Small Mammal Burrow Excavation (ITP 8.3; BO 25.0): Within the Work Area, those
small mammal burrows, identified during the CTS survey (Task 3.1) which exist within 0.25-mile
of potential Covered Species breeding habitat and which cannot be fully avoided by at least 50
feet shall be fully excavated under direct supervision of the Designated Biologist(s). Any live CTS
discovered during burrow excavation will be relocated in accordance with the approved Salvage
and Relocation Plan. Excavation shall occur no more than 14 days after the completion of the
CTS surveys described in Task 4.1 above. The estimate assumes that the number of burrows
and soil conditions are such that two teams of three can complete the burrow excavation within
10 days.

This scope assumes the contractor will have a porta-potty on site 14 days prior to the start of
construction to meet OSHA requirements for burrow excavation laborers.

Task 5.0 Covered Species Exclusion Fencing (ITP 8.4 and 8.5; BO 26.0 and 27.0; MMRP
BIO-11): If Covered Activities are initiated, conducted during, or extend into the CTS breeding
season (October 1 through May 31), the BO and ITP require exclusion fencing to be installed to
prevent breeding adults from moving into the active Work Areas. The exclusion fencing design
needs to be approved by CDFW and USFWS, and installed around the perimeter of the cleared
Work Area (i.e areas where pre-activity surveys and burrow excavations have been completed).
The fencing must avoid small mammal burrows to the maximum extent possible during the
installation of the exclusion fencing, and when small mammal burrows within the construction
easement cannot be avoided, they must be excavated as described in Task 4.0 above prior to
commencing fence installation. The ITP also requires the designated biologist to be present
during fence construction.

In the event exclusion fencing is needed; 1) time has been included in this task for obtaining
CDFW approval of fencing design; 2) time is included in Task 4.0 for two days of burrow
excavation along the fencing alignment, for two biologists; and 3) fence installation monitoring is
covered under Task 6.0 below.

All Covered Activities shall cease when a 70 percent or greater chance of rainfall is predicted
within 72 hours by the National Weather Service, unless the designated biologist surveys the
construction footprint before construction begins each day.

Task 6.0 Compliance Monitoring (ITP 7.3; BO 16.0; MMRP BIO-7): The designated biologist(s)
will be onsite daily to conduct compliance inspections during all initial disturbance activities within
CTS and vernal pool fairy shrimp habitat, including exclusion fence installation if necessary. The
designated biologist will prepare daily monitoring and reporting logs documenting: oversight
activities and compliance inspections, observations of Covered Species and their sign, survey
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results, any pertinent conclusions, worker awareness training conducted and all other required
monitoring activities.

This estimate assumes the Designated Biologist would need to be onsite daily for up to eight
months, while construction occurs from Auberry Road to the Friant-Kern Canal (including
construction of the turnout at the canal). This estimate also assumes construction crews would
be working regular 40 hour weeks. If, during construction, it is determined that on some days
activities will not occur that trigger the need for the presence of the Designated Biologist, then the
full compliance monitoring budget would not be used. If additional days are required, they would
be charged at the established rate, in addition to the fee estimate.

Task 7.0 Project Activity Reporting

Task 7.1 SAA Reports and Submittals (SAA 3.2(a) and 4.2): The SAA requires that
the pre-activity survey results for kit fox, burrowing owl, plants (these have already been
completed), nesting birds, and Swainson’s hawk be submitted to the CDFW at least five days
prior to project initiation at the Big Dry Creek Diversion Channel. The SAA also requires a
construction schedule be submitted prior to beginning work in the channel and a seed mixture for
erosion control within the diversion channel be submitted to CDFW for approval, prior to
application. Once work is complete within the diversion channel, a final project report is required
to be submitted within 30 days of completion, summarizing the project, with before and after
photos.

LOA will complete each of the reports required by CDFW, submit the construction
schedule and submit the seed mix for approval, within the required time slots. To accomplish
this, LOA will need a detailed construction schedule for the diversion channel crossing, and
notification at least one month in advance of starting this work.

Task 7.2 Quarterly Compliance Reports (ITP 7.5): During construction the designated
biologist will compile the daily written observation and inspection records described in Task 6.0
above into a Quarterly Compliance Report and submit it to CDFW along with a copy of the MMRP
table with notes showing the current implementation status of each mitigation measure.
Preparation of the Quarterly Compliance Report will be part of the biologists routine monitoring
and reporting activities. Both hard and electronic copies will be submitted to CDFW's Regional
Representative.

Task 7.3 Annual Status Report (ITP 7.6): During construction the designated biologist
will provide CDFW an Annual Status Report (ASR) no later than January 31 of every year
beginning with issuance of the ITP. Each ASR shall include, at a minimum: 1) a summary of all
Quarterly Compliance Reports for that year; 2) a general description of the status of the Project
and Covered Activities, including actual or projected completion dates, if known; 3) a copy of the
table in the MMRP with notes showing the current implementation status of each mitigation
measure; 4) an assessment of the effectiveness of each completed or partially completed
mitigation measure in avoiding, minimizing and mitigating Project impacts; 5) all available
information about Project-related incidental take of the Covered Species; and 6) information about
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other Project impacts on the Covered Species. Preparation of the Annual Status Report will be
part of the biologists routine monitoring and reporting activities.

Task 7.4 CTS Observations, Relocations and Notifications (ITP 7.7, 7.9, 8.7, 8.12,
8.17; BO 20.0, 22.0, 31.0, and 32.0; MMRP BIO-3 and BIO-4): All CTS captures, relocations,
and observations by the Designated Biologist(s) are required to be documented with the following
information: the date, time, and location of each occurrence using Global Positioning System
(GPS) technology; the name of the party that actually identified the Covered Species;
circumstances of the incident; the general condition and health of each individual; any diagnostic
markings, sex, age (juvenile or adult); actions undertaken; and habitat description. While handling
CTS, the fieldwork code of practice developed by the Declining Amphibian Populations Task
Force Fieldwork Code of Practice will be followed at all times.

If a CTS is injured during the construction phase or the O&M period, the designated
biologist shall immediately take it to the veterinary facility approved under the Salvage and
Relocation Plan. LOA will notify CDFW and USFWS of the injury to the Covered Species
immediately unless the incident occurs outside of normal business hours. In that event, agencies
will be notified no later than the next business day. Notification to the agencies will be via
telephone or e-mail, followed by a written incident report within two calendar days.

During both the construction phase and the O&M period, the Designated Biologist will submit all
observations of the Covered Species to CDFW's California Natural Diversity Database (CNDDB)
within 60 calendar days of the observation and the Designated Biologist will include copies of the
submitted forms with the next Quarterly Compliance Report or ASR, whichever is submitted first
after the observation. Notifications, submittals, and reporting will be part of the biologists routine
monitoring and reporting activities.

This scope does not include any veterinary costs associated with the care or treatment of injured
CTS. If veterinary care costs are incurred, those costs will be billed directly to the City. This
scope includes time for up to three CTS sightings and associated reporting.

Task 7.5 Final Mitigation Report (ITP 7.8; SAA 4.2): The ITP requires the Final
Mitigation Report, prepared by the designated biologist, be submitted to CDFW no later than 45
days after completion of all mitigation measures. LOA’s designated biologist will prepare the final
report for the City’s review. The Designated Biologist shall submit a draft of the report to the City
within 30 days after completion of all mitigation measures, allowing 15 days for review and
comment prior to the final submittal to CDFW. The report will include, at a minimum: 1) a summary
of all Quarterly Compliance Reports and all ASRs; 2) a copy of the table in the MMRP with notes
showing when each of the mitigation measures was implemented; 3) all available information
about Project-related incidental take of the Covered Species; 4) information about other Project
impacts on the Covered Species, if any; 5) beginning and ending dates of Covered Activities; 6)
an assessment of the effectiveness of this ITP's Conditions of Approval in minimizing and fully
mitigating Project impacts of the taking on Covered Species; 7) recommendations on how
mitigation measures might be changed to more effectively minimize take and mitigate the impacts
of future projects on the Covered Species; and 8) any other pertinent information.
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The daily monitoring and reporting logs, Quarterly Compliance Reports, and Annual Status
Reports will be organized and prepared in such a way as to facilitate inclusion in the Final
Mitigation Report, and minimize the effort needed to prepare it.

Task 8.0 Project Administration: The administration of projects such as this one can entail time
in supervising and scheduling staff, ensuring that replacement staff is available should a staff
member be ill or otherwise unable to perform his or her work on the project, coordinating
schedules with the City and construction personnel, meeting attendance, accompanying agency
personnel on-site should this be requested, invoicing and accounting, etc. Five days for a senior
biologist has been provided for such activities should they be necessary for the completion of the
tasks identified above.

Task 9.0 Streambed Restoration Plan (WQC #13): Live Oak shall prepare a plan for
restoration of temporary impact areas within waters of the United States, for submittal to the
Central Valley Water Board, prior to the initiation of any construction activities. This plan will be
based on previous submittals and information compiled from earlier Project efforts associated
with permitting.

Task 10.0 — Optional Supplemental Services: Throughout the project, Live Oak will provide
as-needed services upon approval by the City. This scope of services includes up to $36,000
(10% of the project budget for Tasks 1.0 through 9.0) to perform this task on a T&M basis, as
determined and approved by the City.

Assumptions
This scope and budget assumes the following:

o LOA will be provided a detailed construction schedule and construction start date, at least
30 days prior to starting covered activities.

o LOA will be notified at least three days in advance of new construction employees arriving
that require environmental training, and not more than three standalone trainings will be
required. Trainings required/conducted during regular monitoring activities are covered
by the construction monitoring budget.

e Construction will start as initially scheduled such that pre-activity surveys will not need to
be redone due to missing the required timing schedule (Task 4.0).

o LOA will be notified at least one month prior to beginning work in the Big Dry Creek
Diversion Channel, to allow time for pre-activity surveys required by the SAA.

e The number of burrows requiring flagging under Task 3.1 can be completed by two
biologists in three days.

e Passive Relocation of Burrowing owls will not be required (Task 3.3).

e LOA is notified by March of the year construction is to begin, to allow for Swainson’s hawk
survey timing requirements (Task 3.5).

e The number of burrows and soil conditions are such that two teams of three can complete
the burrow excavation within 10 days (Task 4.0).

» If exclusion fencing is needed, two days of burrow excavation for two biologists will be
adequate to cover this task (Task 5.0).
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Biologists will need to be onsite daily for eight months to conduct construction monitoring
(Task 6.0). This estimate assumes construction crews will be working regular 40 hour
weeks.

All preconstruction surveys and wildlife relocations required by the SAA, immediately prior
to impacting the Big Dry Creek Diversion Channel (i.e. the area covered by the SAA),
can be completed during regular compliance monitoring activities under Task 6.0.
Project boundaries will be clearly staked or marked in the field, prior to initiating pre-activity
surveys.

Contractor will have porta-potty on site 14 days prior to the start of construction to meet
OSHA requirements for burrow excavation laborers.

LOA will assist the contractor in delineating CTS and vernal pool fairy shrimp habitat within
the project area, however the contractor will be responsible for installing the fencing,
stakes, flags, and/or rope as described in BO measure 11.0.

Not more than three CTS incidents requiring reporting will occur.

The City will reimburse all veterinary expenses in addition to the budget above.
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SCHEDULE OF FEES

Live Oak Associates, Inc. Standard Current Fee Schedule

2016
Principal and Senior Botanist/Wetland Scientist $215.00
Director of Ecological Services Central Valley/Sierra $160.00
- Senior Project Manager/Staff Ecologist $130.00
Project Manager/Plant Ecologist | $130.00
Senior Project Manager/Senior Ecologist Truckee $130.00
Director of Cartography/GIS $130.00
Project Manager/Staff Ecologist $130.00
Support Staff $70.00

*Expert testimony is twice the hourly rate
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Exhibit B

INSURANCE REQUIREMENTS
Consultant Service Agreement between City of Fresno (“CITY”)
and Live Oak Associates, Inc (“CONSULTANT”)

Friant-Kern Canal Pipeline Biological Monitoring
PROJECT TITLE

MINIMUM SCOPE OF INSURANCE

Coverage shall be at least as broad as:

1. The most current version of Insurance Services Office (ISO) Commercial General
Liability Coverage Form CG 00 01, providing liability coverage arising out of your
business operations. The Commercial General Liability policy shall be written on
an occurrence form and shall provide coverage for “bodily injury,” “property
damage” and “personal and advertising injury” with coverage for premises and
operations (including the use of owned and non-owned equipment), products and
completed operations, and contractual liability (including, without limitation,
indemnity obligations under the Agreement) with limits of liability not less than
those set forth under “Minimum Limits of Insurance.”

2. The most current version of ISO *Commercial Auto Coverage Form CA 00 01,
providing liability coverage arising out of the ownership, maintenance or use of
automobiles in the course of your business operations. The Automobile Policy
shall be written on an occurrence form and shall provide coverage for all owned,
hired, and non-owned automobiles or other licensed vehicles (Code 1- Any Auto).
If personal automobile coverage is used, the CITY, its officers, officials,
employees, agents and volunteers are to be listed as additional insureds.

3. Workers' Compensation insurance as required by the State of California and
Employer’s Liability Insurance.

4, Professional Liability (Errors and Omissions) insurance appropriate to
CONSULTANT'S profession. Architect’'s and engineer's coverage is to be
endorsed to include contractual liability.

MINIMUM LIMITS OF INSURANCE

CONSULTANT, or any party the CONSULTANT subcontracts with, shall maintain limits of liability
of not less than those set forth below. However, insurance limits available to CITY, its officers,
officials, employees, agents and volunteers as additional insureds, shall be the greater of the
minimum limits specified herein or the full limit of any insurance proceeds available to the named
insured:

1. COMMERCIAL GENERAL LIABILITY:

(i) $1,000,000 per occurrence for bodily injury and property damage;
(i) $1,000,000 per occurrence for personal and advertising injury;
(iii) $2,000,000 aggregate for products and completed operations; and,
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(iv) $2,000,000 general aggregate applying separately to the work performed
under the Agreement.

2. COMMERCIAL AUTOMOBILE LIABILITY:

$1,000,000 per accident for bodily injury and property damage;
OR*

PERSONAL AUTOMOBILE LIABILITY insurance with limits of liability not less
than:

(i) $100,000 per person;
(i) $300,000 per accident for bodily injury; and,
(i)  $50,000 per accident for property damage.

3 WORKERS’ COMPENSATION INSURANCE as required by the State of
California with statutory limits.

4. EMPLOYER'’S LIABILITY:
(i) $1,000,000 each accident for bodily injury;
(i) $1,000,000 disease each employee; and,
(iii) $1,000,000 disease policy limit.

5. PROFESSIONAL LIABILITY (Errors and Omissions):

0] $1,000,000 per claim/occurrence; and,
(ii) $2,000,000 policy aggregate.

UMBRELLA OR EXCESS INSURANCE

In the event CONSULTANT purchases an Umbrella or Excess insurance policy(ies) to meet the
“Minimum Limits of Insurance,” this insurance policy(ies) shall “follow form” and afford no less
coverage than the primary insurance policy(ies). In addition, such Umbrella or Excess insurance
policy(ies) shall also apply on a primary and non-contributory basis for the benefit of the CITY, its
officers, officials, employees, agents and volunteers.

DEDUCTIBLES AND SELF-INSURED RETENTIONS

CONSULTANT shall be responsible for payment of any deductibles contained in any insurance
policy(ies) required herein and CONSULTANT shall also be responsible for payment of any self-
insured retentions. Any deductibles or self-insured retentions must be declared on the Certificate
of Insurance, and approved by, the CITY’S Risk Manager or his/her designee. At the option of
the CITY’S Risk Manager or his/her designee, either:

(i) The insurer shall reduce or eliminate such deductibles or self-insured
retentions as respects CITY, its officers, officials, employees, agents and
volunteers; or

DPU-S 8.2 /03-24-14
Page 2 of 4



(i) (i) CONSULTANT shall provide a financial guarantee, satisfactory to
CITY’S Risk Manager or his/her designee, guaranteeing payment of losses
and related investigations, claim administration and defense expenses. At
no time shall CITY be responsible for the payment of any deductibles or
self-insured retentions.

OTHER INSURANCE PROVISIONS/ENDORSEMENTS

The General Liability and Automobile Liability insurance policies are to contain, or be endorsed
to contain, the following provisions:

1 CITY, its officers, officials, employees, agents and volunteers are to be covered as
additional insureds. CONSULTANT shall establish additional insured status for the
City and for all ongoing and completed operations by use of ISO Form
CG 20 10 11 85 or both CG 20 10 10 01 and CG 20 37 10 01 or by an executed
manuscript insurance company endorsement providing additional insured status
as broad as that contained in ISO Form CG 20 10 11 85.

2: The coverage shall contain no special limitations on the scope of protection
afforded to CITY, its officers, officials, employees, agents and volunteers. Any
available insurance proceeds in excess of the specified minimum limits and
coverage shall be available to the Additional Insured.

3 For any claims related to this Agreement, CONSULTANT'S insurance coverage
shall be primary insurance with respect to the CITY, its officers, officials,
employees, agents and volunteers. Any insurance or self-insurance maintained
by the CITY, its officers, officials, employees, agents and volunteers shall be
excess of CONSULTANT'S insurance and shall not contribute with it
CONSULTANT shall establish primary and non-contributory status by using ISO
Form CG 20010413 or by an executed manuscript insurance company
endorsement that provides primary and non-contributory status as broad as that
contained in 1ISO Form CG 20 01 04 13.

The Workers’ Compensation_insurance policy is to contain, or be endorsed to contain, the
following provision: CONSULTANT and its insurer shall waive any right of subrogation against
CITY, its officers, officials, employees, agents and volunteers.

If the Professional Liability (Errors and Omissions) insurance policy is written on a claims-made
form:

1. The retroactive date must be shown, and must be before the effective date of the
Agreement or the commencement of work by CONSULTANT.

2. Insurance must be maintained and evidence of insurance must be provided for at
least five (5) years after completion of the Agreement work or termination of the
Agreement, whichever occurs first, or, in the alternative, the policy shall be
endorsed to provide not less than a five (5) year discovery period.

3. If coverage is canceled or non-renewed, and not replaced with another claims-
made policy form with a retroactive date prior to the effective date of the Agreement
or the commencement of work by CONSULTANT, CONSULTANT must purchase

DPU-S 8.2 /03-24-14
Page 3 of 4



“extended reporting” coverage for a minimum of five (5) years after completion of
the Agreement work or termination of the Agreement, whichever occurs first.

4. A copy of the claims reporting requirements must be submitted to CITY for review.
5. These requirements shall survive expiration or termination of the Agreement.

All policies of insurance required herein shall be endorsed to provide that the coverage shall not
be cancelled, non-renewed, reduced in coverage or in limits except after thirty (30) calendar days
written notice by certified mail, return receipt requested, has been given to CITY. CONSULTANT
is also responsible for providing written notice to the CITY under the same terms and conditions.
Upon issuance by the insurer, broker, or agent of a notice of cancellation, non-renewal, or
reduction in coverage or in limits, CONSULTANT shall furnish CITY with a new certificate and
applicable endorsements for such policy(ies). In the event any policy is due to expire during the
work to be performed for CITY, CONSULTANT shall provide a new certificate, and applicable
endorsements, evidencing renewal of such policy not less than fifteen (15) calendar days prior to
the expiration date of the expiring policy.

VERIFICATION OF COVERAGE

CONSULTANT shall furnish CITY with all certificate(s) and applicable endorsements effecting
coverage required hereunder. All certificates and applicable endorsements are to be received
and approved by the CITY’S Risk Manager or his/her designee prior to CITY'S execution of the
Agreement and before work commences. All non-ISO endorsements amending policy coverage
shall be executed by a licensed and authorized agent or broker. Upon request of CITY,
CONSULTANT shall immediately furnish City with a complete copy of any insurance policy
required under this Agreement, including all endorsements, with said copy certified by the
underwriter to be a true and correct copy of the original policy. This requirement shall survive
expiration or termination of this Agreement.
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Exhibit C
DISCLOSURE OF CONFLICT OF INTEREST

Friant-Kern Canal Pipeline Biological Monitoring
PROJECT TITLE

YES*

Are you currently in litigation with the City of Fresno or any of its
agents?

bl

Do you represent any firm, organization or person who is in litigation
with the City of Fresno?

>

Do you currently represent or perform work for any clients who do
business with the City of Fresno?

O

Are you or any of your principals, managers or professionals, owners
or investors in a business which does business with the City of
Fresno, or in a business which is in litigation with the City of Fresno?

Are you or any of your principals, managers or professionals, related
by blood or marriage to any City of Fresno employee who has any
significant role in the subject matter of this service?

Do you or any of your subcontractors have, or expect to have, any
interest, direct or indirect, in any other contract in connection with
this Project?

* If the answer to any question is yes, please explain in full below.

Explanation: Live Oak Associates is currently working W"‘@Q&'

Signature

for Provost & Protchard Consulting Group, as a biological

April 6,2016

sub-consultant on a number of projects. As I understand Date

it, Provost & Pritchard does do business with the City of Dave Hartesveldt
(name)

Fresno.
Live Oak Associates, Inc.
(company)
39930 Sierra Way, Suite B
(address)

0 Additional page(s) attached. Oakhurst, CA 93644

(city state zip)
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File #: ID16-408, Version: 1

REPORT TO THE CITY COUNCIL

April 21, 2016

FROM: THOMAS C. ESQUEDA, Director
Department of Public Utilities

FROM: MICHAEL CARBAJAL, Division Manager
Department of Public Utilities - Water Division

SUBJECT

Approve a consultant services agreement with Live Oak Associates, Inc. for an amount not to exceed
$400,960 to provide Biological Resources Monitoring services for the City of Fresno’s Friant-Kern
Canal Raw Water Pipeline project (District 6, County).

RECOMMENDATIONS
Staff recommends that City Council:

1. Approve a consultant services agreement with Live Oak Associates, Inc. for an amount not to
exceed $400,960 to provide Biological Resources Monitoring services for the Friant-Kern Canal
Raw Water Pipeline project.

2. Authorize the Director of Public Utilities or designee, to sign the agreement on behalf of the City
of Fresno.

EXECUTIVE SUMMARY

The Department of Public Utilities seeks Council approval for a professional consultant services
agreement with Live Oak Associates, Inc. to perform Biological Resources Monitoring services during
the construction of the Friant-Kern Canal Raw Water Pipeline project. Biological Resources
Monitoring services are necessary to ensure the City complies with rules and regulations in
accordance with the requirements contained in the Incidental Take Permit (ITP) issued by the
California Department of Fish and Wildlife (CDFW), and the Biological Opinion (BO) issued by the US
Fish and Wildlife Service (USFWS). This project is being constructed in the US Bureau of
Reclamation’s (USBR) Friant-Kern Canal and is intended to deliver raw water from the Friant-Kern
Canal to the City’s Northeast Surface Water Treatment Facility (NESWTF). Agency permitting and
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bidding for the Friant-Kern Canal Pipeline project is complete; project award is scheduled for April
2016. Commencement of construction of the FKCP is contingent on the approval of this Biological
Resources Monitoring agreement.

BACKGROUND

Presently, the City of Fresno's contracted USBR Central Valley Project (CVP) surface water travels
nearly 55 miles in open canals from Friant Dam (Millerton Lake) to the NESWTF. The proposed
Friant-Kern Canal Pipeline project consists of the construction and operation of a 5.6-mile raw water
pipeline. The new pipeline reroutes the CVP water directly to the NESWTF and will eliminate nearly
47 miles from the conveyance distance. The Project will convey water in an enclosed system and
greatly reduce the threat to water quality, in otherwise open canals which are exposed to
contamination from environmental debris, and accidental or malicious acts. The pipeline will be
constructed across numerous properties in unincorporated Fresno County and connected to the
existing one-mile long segment of pipeline constructed in 2007. Additional benefits of the project
include reduced power consumption, chemical utilization, and increased operational reliability at the
NESWTF.

Construction of the FKCP will require biological resources monitoring services to successfully meet
the requirements of the CDFW and USFWS permits. The Water Division does not have qualified
staff (Biologist and Ecologist) to implement the biological tasks required for the FKCP. In accordance
with Fresno Municipal Code Chapter 4, Article 1, and Administrative Order 6-19, the Department of
Public Utilities conducted a competitive process to select consultants to provide Biological Resources
Monitoring services for the FKCP project. Announcements and a request for qualifications (RFQ)
were published on January 11, 2016, in the Fresno Business Journal and posted to the City’'s
PlanetBids Online site. The RFQ requested that consultants provide a statement of qualifications
(SOQ) by February 15, 2016 and the Water Division received 5 SOQs by the due date. The SOQs
were evaluated by a selection committee consisting of representatives from the Water Division.
Upon completion of the evaluation of qualifications submitted, Live Oak Associates, Inc. was selected
as being most qualified to meet the City’s needs for this project. Shortly thereafter, a scope and fee
negotiation process was undertaken. The City of Fresno and Live Oak Associates, Inc. agreed on
the aforementioned fee.

The services required by this agreement will be completed in approximately 366 consecutive
calendar days from the authorization to proceed. The contract is for a not to exceed amount of
$400,960, paid on a time and materials basis.

A standardized consultant service agreement has been used in accordance with Administrative Order
4-4, and the consultant’'s Certificates of Insurance have been approved by the City’s Risk
Management Division. Upon approval by the City Council, the agreement will be executed by the
Director of Public Utilities or their designee.

ENVIRONMENTAL FINDINGS

An initial study and Mitigated Negative Declaration was prepared and adopted on June 14, 2012 for
this project. A Notice of Determination was subsequently filed with the Fresno County Clerk’s Office
on June 19, 2012. The Proposed Project consists of the construction and operation of a 5.6-mile raw
water supply pipeline northeast of the City of Fresno, in unincorporated Fresno County at the City's
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repayments for the low interest loan were included in the water rate model used to create the five-
year utility rate plan that was adopted by the City Council on February 26, 2015.

Attachment: Standard Consultant Agreement
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existing NESWTF. The Proposed Project would be located between the NESWTF near Chestnut and
Behymer Avenues and the Friant-Kern Canal to the northeast. The purpose of the Proposed Project
is to develop a reliable raw water conveyance system with reduced potential for water quality
contamination that will bring the City's existing CVP contract supply water directly from the Friant-
Kern Canal to the NESWTF.

An analysis has been performed pursuant CEQA Guidelines §15162 to determine whether
subsequent environmental review is required for the project. Based upon this analysis the following
findings are made to support the determination that no subsequent environmental review is required:

1. No substantial changes are proposed in the project which will require major revisions of the
previous Mitigated Negative Declaration due to the involvement of new significant environmental
effects or a substantial increase in the severity of previously identified significant effects. In this case
there are no changes to the project.

2. No substantial changes occur with respect to the circumstances under which the project is
undertaken which will require major revisions of the previous Mitigated Negative Declaration due to
the involvement of new significant environmental effects or a substantial increase in the severity of
previously identified significant effects. In this case, the proposed pipeline alignment has not
changed.

3. There is no new information, which was not known and could not have been known at the time of
the previous Mitigated Negative Declaration that the project will have significant effect not discussed
in the Mitigated Negative Declaration.

Additionally, the City has been working with the US Bureau of Reclamation (USBR), and other
Federal agencies, to meet the requirements of the National Environmental Policy Act (NEPA). The
US Fish and Wildlife Service (USFWS) and the US Army Corp of Engineers approved the Biological
Opinion (BO), identifying mitigations for Project effects on endangered plants and wildlife. Following
the USFWS’ approval of the BO and endangered species mitigations, the BO was submitted to the
USBR for their review and eventual acceptance. The USACE has issued their Section 404 Permit,
and the USBR has issued the Project's Environmental Assessment (EA) with a Finding of No
Significant Impact, giving the City authorization to begin construction of the FKCP Project.

Based upon these findings, it has been determined that no further environmental documentation is
required for this project.

LOCAL PREFERENCE

Local Preference was not implemented because to staffs best knowledge, the number of local firms
is less than three.

FISCAL IMPACT

There is no impact to the General Fund. The award of this construction contract will be funded by the
State Revolving Fund Low Interest Loan through the State Water Resources Control Board as part of
the construction of the FKCP. Appropriations are included in Water Division’s FY2016 Capital
Improvement Program adopted budget within the State Low Interest Loan Fund (40184). The loan
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