CONCESSION AGREEMENT
BETWEEN THE CITY OF FRESNO
AND THE SOUTHEAST FRESNO COMMUNITY ECONOMIC DEVELOPMENT
ASSOCIATION, INC.
REGARDING PHASE | OF THE SOUTHEAST FRESNO REGIONAL PARK AND
SOCCER COMPLEX (PROJECT)

This Concession Agreement, hereinafter referred to as the “Agreement” is made and
entered into this day of , 2021, by and between the City of
Fresno, California, a municipal corporation, through its Parks, After-School, Recreation,
and Community Service Department, (City), and the Southeast Fresno Community
Economic Development Association, a California non-profit public benefit corporation,
(Concessionaire).

Recitals

Whereas, the City, owns certain land totaling 49 acres, obtained by the City from
the United States of America (USA), as surplus property, known as the Peach/Butler
Park Site-CA 1578 (Subject Property), and deeded to the City on October 31, 2006.
Said quitclaim deed is attached and hereinafter referred to as Exhibit A; and

Whereas, this Agreement is limited to 10 of the 49 acres contained within the
Subject Property (Site) as set forth and described in Exhibit A-1; and

Whereas, a covenant of the deed states “The property shall not be sold, leased,
assigned, or otherwise disposed of except to another eligible governmental agency that
the Secretary of the Interior agrees in writing can assure the continued use and
maintenance of the property for public park or public recreation purposes subject to the
same terms and conditions in the original instrument of conveyance. However, nothing
in this provision shall preclude the Grantee from providing related recreational facilities
and services compatible with the approved application, through concession agreements
entered into with third parties, provided prior concurrence to such agreements is
obtained in writing from the Secretary of the Interior.”; and

Whereas, the National Park Service (NPS), Federal Lands to Parks Program is
the designated representative of the Secretary of the Interior for the approval of
concession agreements.

Whereas, the Concessionaire desires to provide and fully fund park recreation
and soccer complex facilities, including all associated capital, operations and
maintenance costs, without financial contribution from the City, for the Site for the use
and benefit of the general public and to promote better health and a better quality of life
to City residents; and

Whereas, the City is satisfied that Concessionaire’s provision and full funding of
additional services and facilities at the Site is in the City’s best interest;

Whereas, the Concessionaire intends to file a Statewide Park Development and
Community Revitalization (Proposition 68) grant application with the California Parks
and Recreation Department for consideration of funding of Phase | of the proposed
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Southeast Fresno Regional Park and Soccer Complex Project (Project) on or before
March 12, 2021; and

Whereas, in order to be eligible for the Proposition 68 grant, Concessionaire
must either own the Site or obtain site control and land tenure; and

Whereas, the City and the Concessionaire intend to enter into this Agreement to
allow Concessionaire to file a Proposition 68 grant application for the Project.

Whereas, the parties agree that Concessionaire’s failure to receive its full
Proposition 68 grant application award will be cause to immediately terminate this
Agreement; and

NOW, THEREFORE, for the reasons set forth above, and in consideration of the
mutual covenants and agreements contained herein, the Parties enter into this
Agreement so Concessionaire is eligible to apply for Proposition 68 grant funds for the
proposed Project located at the Site.

1. Location: The City does hereby agree to allow the Concessionaire the
use of the Site; located at 2025 and 2021 S. Peach Avenue (APNs 481-02-29, 481- 02-
30 and 4 73-03-07T), as set forth in more detail in Exhibit A-1, with the intent of it being
turned into a new regional park and soccer complex; and

2. Use of Premise: Concessionaire shall accept the Site in as-is condition
and use, occupy and maintain current and future improvements herein identified, in full
compliance with all local, state and federal laws and regulations associated with public
health and safety and environmental protection, and as may be amended in the future,
for the sole purpose of park recreation and a soccer complex facility in strict accordance
with all terms and provisions imposed by the Department of the Interior as set forth in
Exhibit A. Written approval by the City and written concurrence by the Secretary of the
Interior or his/her delegated representative, NPS, shall be required for other proposed
use in conjunction with or in addition to those specified above.

3. Personal Property: No personal property is included in this Agreement.
In the event personal property is acquired, Concessionaire shall maintain all personal
property in good working condition, subject to reasonable wear and tear. Upon
completion or termination of this Agreement, all items shall be accounted for and
returned to City. During the course of this Agreement, any damage to personal
equipment shall be reported to City. As new personal property is added to the Site,
Concessionaire will keep accurate records and inventory, as required by law.

4. Term: The Effective Date of this Agreement is the date when the
Proposition 68 Grant award is deposited with the Concessionaire. Concessionaire’s
failure to receive its full Proposition 68 Grant funding award shall be cause to
immediately terminate this Agreement. The Commencement Date is the date which
both parties execute the Agreement with the date of the second signature being the
effective date if signed on different dates. The term of the Agreement shall be 48
months from the Commencement Date if Concessionaire fails to receive building
permits. If Concessionaire receives all required building permits and its full Proposition
68 grant award for the Site, the term of the Agreement shall be for 30 years from the
Commencement Date.
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5. Renewal: Concessionaire will have an option to renew this Agreement for
two consecutive ten-year terms upon conditions to be mutually agreed upon at that
time. Any agreement reached by the City and Concessionaire for renewal of this
Agreement shall be subject to the written approval of the Secretary of the Interior or
his/her delegated representative, NPS, if any significant changes to the agreement are
included. Concessionaire may exercise this option to renew by providing the City with
notification twelve months prior to the termination date of this Agreement. Thereatfter,
Concessionaire and City will execute an amendment to the Agreement to formalize the
renewal and any additional conditions agreed to by the Parties.

6. Concession Payments: The Concessionaire shall not receive funding
from the City to construct, operate or maintain this Site for the general public, and in
exchange, the City will not charge Concessionaire for use of the Site. The general
public will have free access to this park as other parks in the City. Any fees to be
charged, shall comply with applicable City policies and procedures and shall be
comparable to the fees used and established by the City for City parks.

7. Concessionaire’s records and documents: With respect to all matters
covered by this Agreement concessionaire’s records and documents shall be subject at
all times to inspection review or audit by the City. Concessionaire will supply City any
documentation that may be needed by the City to file required compliance reports to the
Secretary of the Interior or his/her delegated representative, NPS. The Concessionaire
will keep full and accurate accounting records, including but not limited to a general
ledger, a check register, a monthly bank reconciliation, and supporting documentation to
substantiate any cash receipts/cash disbursements relating to its activities involving the
Site and annually provide City with its financial information including but not limited to an
annual budget, a balance sheet, a profit/loss statement, a budget to actual
revenues/expenditures report which includes a statement that said records will be kept
and preserved for at least three years and were prepared in accordance with generally
accepted accounting principles.

8. Operations and Maintenance: Upon the Commencement Date of this
Agreement, the City shall authorize Concessionaire to assume control of the Site, and
assume full responsibility to plan, permit, design, construct, operate, and maintain the
park recreation and soccer complex facilities at the Site in accordance with all local,
state, and federal laws and regulations that apply to the Site during construction and
during operation. The Concessionaire shall provide all financing, management,
administration and operation of the park recreation and soccer complex facilities,
including, but not limited to, the setting and collection of rates, fees and charges for the
use of facilities; recruitment and retention of employees, volunteers, interns and trainees
to support Site operations, maintenance, and improvement activities. The
Concessionaire shall operate the park recreation and soccer complex facilities
consistent with the operating policy, practices, and procedures applied at City parks and
sport complexes. City shall conduct periodic operational audits for the Site to conform
compliance. City’s charges for municipal service provided for the Site shall be in
accordance with the City’s Master Fee Schedule.
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0. Licenses and Permits: All necessary licenses and permits to operate
concession must be obtained from the appropriate offices before operation may begin.
All licenses are subject to Code of Enforcement for safety, health and fire inspections.

10. Operating Expenses and Utilities: Concessionaire shall be responsible
for payment of the cost of operating expenses and payment of utilities, as well as the
costs associated with installation/upgrades of systems that are required by building
codes and local ordinances relating to safety, health and fire. These systems must meet
all local, state and federal requirements. Concessionaire shall take advantage of new
technologies and natural resources conservation techniques that reduce operating cost
and improve the efficiency of park operating efficiencies.

11. Non-discrimination: City and Concessionaire agree to comply with all
Federal laws relating to nondiscrimination in connection with any use, operation,
program, or activity on or related to the previously described property, including, but not
limited to: All requirements imposed by or pursuant to the non-discrimination regulations
of the U.S. Department of the Interior (43 C.F.R. Part 17); Title VI of the Civil Rights Act
of 1964 (42 U.S.C. § 2000d-1), which prohibits discrimination on the basis of race, color,
or national origin; The Age Discrimination Act of 1975, as amended (42 U.S.C. § 6101
et seq.), which prohibits discrimination on the basis of age; Federal Lands to Parks
Program Section 504 of the Rehabilitation Act of 1973, as amended (29 U.S.C. § 794),
which prohibits discrimination on the basis of handicap; The Architectural Barriers Act of
1968, as amended (42 U.S.C. 4151), which requires facilities located on the property to
be accessible to the physically handicapped; and The Americans with Disabilities Act of
1990 (42 U.S.C. 12181), which requires that no otherwise qualified handicapped
individual shall, solely by reason of his or her handicap, be excluded from the
participation in, be denied benefits of, or be subject to discrimination under any program
or activity receiving Federal financial assistance Executive Order 13672 which prohibits
discrimination on the basis of sex, sexual orientation, or gender identity.

12. Historic Properties: This Subject Property has not been deemed to be a
historic property.

13.  Alterations and Improvements/Phase | Implementation: The Site shall
always remain the property of the City. The Concessionaire may not make alterations
or improvements to the Site without written consent of the City Manager, or his/her
designee. Such written consent will not be unreasonably withheld or delayed for
alterations and improvements to protect public health and safety. Upon the
Commencement Date, the City will release control of the Site to the Concessionaire to
fully fund and manage the planning, permitting, design, and construction of the Phase |
park recreation and soccer complex components for the Southeast Fresno Regional
Park and Soccer Complex Project as shown on Exhibit B. City shall work with the
Concessionaire to timely pay-cost reimbursable expenses during the construction
period. City shall continue to provide technical support, including but not limited to,
review and approval of park concept plans and the type of materials and planting that
will occur on the Site as well as the proposed irrigation plans and installation for greater
operational efficiencies.
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The Concessionaire shall perform the following tasks associated with the start of
Phase | at its own cost and expense:

a. Upon the Commencement Date, the Concessionaire shall submit a
Project Implementation Schedule, in a form approved by the City, for review by
the City Manager. The Implementation Schedule shall include, but not be limited
to, all planning, permitting, design, construction, startup, and occupancy
activities. The Concessionaire shall submit an updated Implementation Schedule
to the City Manager on a monthly basis. Monthly schedule updates shall show
baseline schedule and actual schedule.

b. Upon the Commencement Date, the Concessionaire shall submit a
Community Engagement Plan. The Community Engagement Plan shall describe
the Concessionaire’s Plan to meet with and engage with the local community to
keep them updated and informed about the progress and status of the park
recreation and soccer complex facilities.

C. Project will be designed and built under the direction and oversight
of the Concessionaire and a construction management team of engineering and
landscape architect experts. A construction management firm will be selected
under a competitive process.

d. Concessionaire will engage the same Landscape Architects, WRT
and Urban Diversity Design who designed Phase | of the concept plan and
overall Master Plan to prepare construction documents.

e. City has completed the environmental studies and will complete the
plan check process and project inspection. The City PARCS Department may
continue to provide technical assistance. Fresno State Parks Administration has
also been providing technical expertise on parks and soccer sports requirements.

f. Concessionaire shall comply with all mitigation measures of
environmental studies completed by the City for CEQA and NEPA and be ready
to help neighbors who may have some questions or concerns.

g. Ensure that all Concessionaire activities are in compliance with any
and all applicable development and conditional use permits and environmental
mitigation concerns on the Site;

h. Ensure that the City holds title to any and all improvements on the
Site;

I. Secure all land use and other entitlements, permits, and approvals
that City or any other governmental agency with jurisdiction over the Site

required for maintenance, construction, or installation of improvements or other
activities on the Site;

J- All construction work must comply with the Historic Properties
section of this agreement.

14. Condition for Possible Reversion: This Agreement does not dispose of
any real or personal property constructed or affixed to the Site or Subject Property.
Concessionaire acknowledges that the Subject Property, including the Site, is subject to
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the possibility of reversion with improvements without compensation by the USA should
there be a material breach of noncompliance by the City or the Concessionaire for not
adhering to covenants and agreements contained within Exhibit A, including the
Implementation Schedule.

15. Maintenance and Repair: The Concessionaire shall, at its sole cost and
expense, maintain the premises in good condition and perform such repairs that
become necessary from time to time during the term of this Agreement and any
renewals hereof, as set forth herein. The City shall conduct periodic inspections to
assess and score the condition of the park recreation and soccer complex facilities and
present reports to Concessionaire. Failure to maintain facilities in good operating
condition and to protect public health and safety may be subject to reversion of the Site
to the City. The Concessionaire shall be allowed a period to correct the public health
and safety deficiencies.

16. Inspection of Concession Areas: Concessionaire shall allow the PARCS
Director or his/her designee representing the City, or his/her designee and/or the
Secretary of the Interior's designated representative, NPS, at any and all reasonable
times to inspect any facility operated under this Agreement.

17. Indemnity: To the furthest extent allowed by law, Concessionaire shall
indemnify, hold harmless and defend the City of Fresno and its officers, officials,
employees, agents and volunteers from any and all loss, liability, fines, penalties,
forfeitures, costs and damages (whether in contract, tort or strict liability, including but
not limited to personal injury, death at any time and property damage, including damage
by fire or other casualty) incurred by City, Concessionaire or any other person, and from
any and all claims, demands and actions in law or equity (including attorney's fees and
litigation expenses), arising or alleged to have arisen directly or indirectly out of
Concessionaire's: (i) occupancy, maintenance, use, renovation and/or improvement of
the Property; or (ii) performance of, or failure to perform, this Lease. Concessionaire's
obligations under the preceding sentence shall not apply to the active negligence of
City, and shall not apply to any loss, liability, fines, penalties, forfeitures, costs, or
damages caused by the sole negligence or willful misconduct of the City of Fresno.

If Concessionaire should contract any work on the Property or subcontract any of its
obligations under this Agreement, Concessionaire shall require each consultant,
contractor and subcontractor to indemnify, hold harmless and defend the City of Fresno
and its officers, officials, employees, agents and volunteers in accordance with the
terms of the preceding paragraph.

Concessionaire's occupancy, maintenance, use, renovation, and improvement of the
Property shall be at Concessionaire's sole risk and expense. Concessionaire accepts all
risk relating to: (i) occupancy, maintenance, use, renovation and/or improvement of the
Property; and (ii) the performance of, or failure to perform, this Agreement. City of
Fresno shall not be liable to Concessionaire or Concessionaire's insurer(s) for, and
Concessionaire and his insurer(s) hereby waives and releases City of Fresno from, any
and all loss, liability, fines, penalties, forfeitures, costs or damages resulting from or
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attributable to an occurrence on or about the Property in any way related to the
Concessionaire's operations and activities. Concessionaire shall immediately notify City
of Fresno of any occurrence on the Property resulting in injury or death to any person or
damage to property of any person.

The provisions of this Section shall survive the expiration or termination of this
Agreement.

18. Insurance: City shall require Concessionaire to carry insurance as set
forth in Exhibit "C".

19. Assignment and Subletting: Concessionaire shall not assign this
Agreement or any interest therein, nor let or sublet the said premises or any part thereof
or any right or privilege appurtenant thereto, nor permit the occupancy or use of any
part thereof by any other person. Said let or underlet shall be grounds for termination of
Agreement by the City or possible reversion by the USA.

20. Amendment to Concession Agreement: This Agreement contains all
the terms and conditions between the parties, and no alteration, amendment, or addition
shall be valid unless in writing and signed by both parties with written concurrence by
the Secretary of the Interior or his/her delegated representative, NPS.

21. Laws and Regulations: Concessionaire is aware of and agrees that it will
use the premises so as to conform with deeded environmental and usage controls and
not violate any laws, regulations and /or requirements of the United States of America
and/or State of California and/or any ordinance, rule or regulation of the City now or
hereafter made, relating to the use of the premises.

22. Sighage: Concessionaire shall place no sign or advertisement upon any
location of the Site unless prior written approval has been granted by the City Manager
or his/her designee. The City shall have the right, without first notifying Concessionaire,
to remove at the expense of Concessionaire, any sign or signs that may be erected
without prior approval.

23. Surrender; Waste: Concessionaire agrees that upon expiration of this
Agreement or earlier termination thereof, it shall surrender the premises to the City in as
good or better condition as they were in at the time of execution of this document,
ordinary wear excepted. Concessionaire further agrees that it shall permit no waste nor
suffer the same to be committed, nor injure nor misuse the premises.

24. Liens: Concessionaire shall keep the premises free from any and all liens
arising out of any work performed, materials furnished, or obligations incurred by
Concessionaire during the term of this Agreement or any extension or renewal thereof.

25.  Waiver: Failure of either party to complain of any act or omission on the
part of the other party, no matter how long the same may continue, shall not be deemed
to be a waiver by said party of any of said party’s rights hereunder. No waiver by either
party at any time, expressed or implied, of any breach of any provision of this
Agreement shall be deemed a waiver of breach of any other provision of this Agreement
or a consent to any subsequent breach of the same or any other provision. If any action
by either party shall require the consent and approval of the other party, the other
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party’s consent to or approval of such action on any one occasion shall not be deemed
to be a consent to or approval of said action on any subsequent occasion. Any and all
rights and remedies which either party may have under this Agreement, upon any
breach, shall be distinct, separate and cumulative and shall not be deemed inconsistent
with each other; and no one of them, whether exercised by said party or not, shall be
deemed to be an exclusion of any other.

26. Termination: Either party may terminate this Agreement with cause
following the other party’s failure to reasonably cure an event of non-performance
hereunder, following thirty days written notice thereof. Concessionaire’s failure to obtain
a fully-funded Proposition 68 grant award shall be cause to immediately terminate this
Agreement. Termination shall be effective (the “Effective date of termination”) as of the
date specified in the notice of termination. Upon such termination, all rights and
obligations of each party under this Agreement shall cease as of the Effective Date of
Termination, except for those specific obligations that shall survive termination as set
forth herein.

27. Acknowledgement: This Agreement and the obligations of the parties
hereto are subject to the terms and conditions set forth in the deed from the United
States of America to the City, dated October 31, 2006 and recorded at Fresno County
Registry of Deeds/Clerks Office/Fresno County Document #2006-0231382; and the
current Program of Utilization which governs the use of the property. Violations of the
said terms and conditions may be grounds for reversion to the United States of
America, at its discretion and termination of this Agreement. Concessionaire owned
personal and real property improvements associated with the real property, may be
subject to seizure, without compensation, by the USA.

28.  Notice: Any notice by either party to the other shall be in writing and shall
be deemed to be given only if delivered personally or mailed by registered or certified
mail as follows:

City Representative: Office of City Manager
City of Fresno
2600 Fresno Street
Fresno, CA 93721
Tel: (559) 621-2919

Concessionaire: Jose Leon-Barraza, Chief Executive Officer
Southeast Fresno Community Economic Development
Association, Inc.
5288 E. Heaton Avenue
Fresno, CA 93727
Tel: (559) 301-0695

Other addresses may be established as the parties hereto may designate by written
notice to the other party and delivered in accordance with the provisions of this
paragraph.
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IN WITNESS WHEREOF, the parties have executed this Agreement at Fresno,
California, on the day and year first above written.

CITY OF FRESNO,
A California municipal corporation

By:

Thomas Esqueda,
City Manager

APPROVED AS TO FORM:
DOUGLAS T. SLOAN
City Attorney

By:

Tracy N. Parvanian Date

Senior Deputy City Attorney

ATTEST:
YVONNE SPENCE, MMC
City Clerk
By:

Deputy
Attachment:

SOUTHEAST FRESNO COMMUNITY
ECONOMIC DEVELOPMENT
ASSOCIATION,
A California
corporation

nonprofit public  benefit

By:

Name:

Title:
(If corporation or LLC., Board Chair,
Pres. or Vice Pres.)

By:

Name:

Title:
(If corporation or LLC., CFO, Treasurer,
Secretary or Assistant Secretary)

REVIEWED BY:

1. Exhibit A — Subject Property Grant Deed

Exhibit B — Phase | Plans
Exhibit C — Insurance Requirements

Hwn

Exhibit A-1 Legal description of Site
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EXHIBIT A
GRANT DEED
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460.0 fxet 1o g point v the Soutk Tine cf said Section &, which 18 alse the Soeth tmne of the said

Coty of Freaan, CA
TS0A Horricultral Crops Research Lebomiory (924,001 578) Page 2ofd

Page 12 of 34



Malvaiste Avepge: therce Sauth K9° |6 Weat b3 20 fert alang the South line of Seidion B (the Saoth
ling af Malvnisig Avenes) o the point of Commencemenl; said land being 3 porton of Tap 124 of
Festerhy Ranchn, s shawn on the iMap thereot recorded June 24, 1850, in Boole 2, Fage 6, af Plate
inthe (Hhee of the Couney Recocder of Fresne Cognby,

The hereinbefore described property is grantad by the Grantor i the Orentse subject 10 aoy amd ail 2ictng
easements {or steess, ubiling systems, rights-ofvway, tailmads, pipelines, sewer hines, sondmls, fumes,
ditches, und canats, The Granwor exprassly reaenes 2 oil, gas and minzral Rehis io the Uniled Siates.

The Grntes by itz wwoeptimee of this deed does anknowledge s enderstanding of the provisions of this
dead, and s covenant and ageee for itself, and dtg heims, sucecssers and aasigns, forever, o5 follows;

1.

Thrs propeoy shall be ueed amd menmained loc the public porposes for which j7 wes conveyed in
porpetuity @5 ast borth in the progrocn ol wlilization and glan ¢on@ined jn an ameodment o an
applicaiion submillad by (he Grites dated January 27, 2005, which program and plan may be amended
from time to Gine at the writton request of either the Grantor or Grantes, with the wmitien concumenaes of
the gthcr party, ard such pmendroents @il be added to and become & par of the ongmal application,

The Granes shall, within 6§ monihs of the dake of the deed of copweyance, oreet and wmintin &
peveanent gign or mmarcer ngar the point of principal Aocess o the conveysd avep indiceting thap the
proqerty i8 & park of recreation arce and hes been saquined fron the Eedeml Govermmest for wse by the
gencral public.

The propenty shall nul be sold, leased, assigoed or otheraise dispaacd of except to snother eligible
aovemnettal apency thar the Secretary of fs Interiot approves in writing, Any sock disposition
ghal| asaure the sontinued use and mainfenance of the property for public park or public reereatione!
purpgres subject to the same tzrms and conditioos in the sriginal ndtwument of cofiveyance,  Any
morluape, lien, ur any oiher encunbrance il wholly 2ubordinate 1o (e revesier imberest of the
Gramior shall constitute an impermissible disposal. Howcver this provision shall pon precluede the
Cirantee and its heits, successors end assigns from weing mevenue or other bonds relaied oo the use of
the properiy 1o the extent thel such bonds shal! ot in any wey resinel, encwmber, or constitule 5 lien
on Lhe prapecty. Ferhemmore, this provison ghall pot preslude 1he Grantee fram providing relatad
recieation facili'es and services compatible with the approved application thpugh eancession
Agrecments, nermita, aned licenses eatored intn with third partics, provided priar concurrenes bo such
agreements is cbEmed (0 woiling from the NaSonal Perk Service.

Frant the dage of flag conveyanas, the Grantta, e kairg, saceeston and assigns, shall subamit biennial
rcparts to the Seerctary of the interor, seting forth dhe wge made of the proqerty during the preceding
tanp-year penod, and other pertinent dats gstehlishing ite continupus use for the purposes 6t o
above, for len consecolive reporls and as furthar determined by the Secretury ol Lhe Interar.

Ag part of e congederation for g Deed, the Grantee covonzptz and agces tor igelf, g Twies,
FUCCESI0Is and aamgne, that; (1) any uae, operation, prOLMAM of activily on or relawd 1o the properey
eonveyed by iz Ueed will be conducied m pomplisnce satm all Federal Lowrs and regrrlabions relakng 1o
nondiscriminelian, ixclading bor sor Timited Fo the fabllowing lws and regulations ss may be amended
featm fitmie o time: 2] the regulations of the 11.5. Department of the Interior az 43 CFR Part |7 (b | acle
Wi oF the Civil Righs Act ol 1964, () Tifle 11 of the Ape Distritination Act of 14975, () Seonon S04
of the fehabilitation Act of 1973, and (=} the Architcomrsl Bardars act of 196%; (2) this covenane shall
he sobject in all respeets o the provigians of seid laws and megulations; (3) the Ganter, s heirs,

City of Frésho, CA
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suceaenors amd msanns, will promptly ke smd comtinue bo lake sueh action as may be Aceeszamy (o
eifectuets shis covenant, (4) the United Siates zhall hnve the oght 1o seek padisiel entforesment s this
cavenent; (%) the Grantes, i1s heirs, succesors und asaiems, will (3] obdain ficm exch odher person (any
lcga] ensfet who, through contacai or ather aergemenis with dus Giremtes, its beira, sucoossors or
assigns, is auehorized w provide screices or heacks on o in connestion with the property, a wailen
agreernent pursuanl o which such ather creom shall, with sospect i the serices or banefit which ;s
aatherized fo provise, undertake Tor himself the same cbligetions as those impased wpon the Grantes, it
heizs, Flctesuors und wssigs, by Uns coveanl, aod (b Qrrtish o copy oFsuch agmaetaen i tho Sesrefaty
of the Interine or his suecsssor; (8] this covenont ghall run with the [and hereby corveped, anl shall o
any cvent, witbout regaed to \echniesl clossificetion a- desienoaon, legol or eterviss, be binding bo the
Full=at exment perritied hy Yaw and equicy for die een=fit of, and in favor of the Grantor end enferceable
by the Grantor 2g8inet the Geamies, it heir, suceeszors and esaspna; amd (7 the Grantor expresely
roAcrves @ cight of access to, and enteance ujan, the ahove described propeety v oeder - dobermine
eornplignes with the reenes of this comseyans,

The Crattey, s terg, fpccesanes and weams, shatl imdendy, defend, prorect, save and hold kaomisss
the LGmantor, i ¢nployees, officess, atameys, agenix, atd mepressnigtives rom and agaimct any and all
drebits, dutizs, ohligatinns, liakilities, [avr anits, teiing, demands, causes of aptian, damages, bossea, onsfa,
and expenses (includicg withour limitetan artomey faes avd sxpenges, consulant feeg and expengs,
expeart fees and eourt cozts) ariging oul of ey claim: (or personal ingary ot pope by darnage Gocheding
deatly, ileesg, o kagg of oF darmage o el or pecsonal property of ¢oormmis Juss) thal relates e che
Cnanlee’s Raibra o guroply with the terms o Lhis daed ar from e wse or occopancy of the propeny by
the Grantes gudier e G led's suovemaers il i, IFnElers, Or susnks,

s orler 60 proveiche foc Lhe apprognile wied arderly sinprovement of the subject prepeny (or parh end
régrelion uge the Crantee hzo propesed a6 un element of the Propram of Utilization to provide lor the
prepmratian ye Mark Master T'lan, The Goantes sovenaote and agress to provide Sor an covirennentat
review of plan: and propesals for the improvement of the property in aceordance with dha
Tequirsrnents of the Mational Envisonmenta: Folicy Act and the asgociated guidelines of the National
Fark Service in cgordination with similar requirements raguiced vodee the Califomis Bnvimnmental
Quakity A The Granies covenants und axmees bo prvvide [or Lhe prepamation aod submission of
environmental analysiz and public Tevicw ws map be required by MPS guicelings prioT o the
implementution wf soy elzment of e poogram of udilization, or in essocietion widh the preparation of
the proptsed master plen or in the comsiderwion ol amendments to the propram of whlization
propasais submitied for review purstiant 10 Section 1.

Pursuenl 1o Section L20ChWd} af Comprehonsive Envicommantal Respanss Compensation emd
Lighitity Act (CERCLAJN4Z U.E.C. $520] tha Lhuited Starss, Ty the United Slaias Degarlment of
Agrcubtucs, Agricpltural Researgh Seevice, dalurnined based wpon 4 review of avaiiable recorda no
hazardoon substances have been relased, diposad af vr stermd for one veor or Tere oo said property
in accordance with (e roguladons of tha Bavicsienlat Prelsclion Apeocy a1 26 CFR Parl 373

Futaumnt to CERCLA Section LZ0(R)(4)(DHD) the United States, by and troqgh the by (he United
States Departorent of Agriculture, Agricoitural Rescarch Ssrvics covenants and weamtrs shal any
FCEAORAC AcOon OF comective ootion found 1o be neccazary by epplicable regrlaiony zuthoities after
the dme of rhis deed segarding hozardous substences located ew the propeoy on the date of
conveyanee £hall be conducted by the Linitzd Stotes.

Pursuant 1o CERCLA Seaiion LZOCh)GHI(DH0 {42 LS. DRI, the Grantar, by “he through the
United Stotes Departmend af Agricalbirs, Apeicitioral Beomh Serece and fts officess, agencics,

Ciry of Freena, A
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arenis, emplovees, contraclors and subconirectors, maerees & zighe of scoess to 8l pomions aof the
prepecty for anvisonmentel investigation, senwediation, or piber comactive aclion.  Thes reservation
includes the right nf access o, and wse nf availzbbe oilitics an reasenable cost e Graowor, it
suceassors, a5slgns, These miphts shall be exerclszble in any cAse in which a respanse acrion,
cameclive seion, ot remedial weion s found 1 be necessary aller the dae of thrs convevance o in
which access is mecessary to camry out a remedial action or response aclion on adjoining propsely.
Pursiuant to this reszrvation, the United Statea of America atd it sespective officers, agencies, agents,
cmnployess, contraciors and subcentreaioes shalt hove the right {uoon ccesoneb’s advence writlen
nakice 13 ths reserd dide owned 10 cher wpon dic pronerty end conduct investigations and surveys, 1o
inglude drillang, 1osr pitting, bavinge, data and recerds compilatian, and other activitica relared o
ervizonmental mvegrigation, and ko cary cut tomcdial or romeval actions regoired or necessary,
inctuding buf nol hmaed to instsllation and operuon of monierigg wellz, pumpire wells, and
treatment tacuities, Any such eniry. including sch activities, responses ar remgchial acnong, shall be
coocdinaled with the record title owoer ungd shell be pecformed 0 2 manmer which minimizes
intenuption aith acivitics of anthorized occupants.

. The Cgantes i Iesrehy nfonmed thay adesoas concuinseng macetials (A0 W are haljgved o be prasser an

the property. ACM s beligved 8 be preszal o Boae tiles, aconstical hanping celops, waltbhoad, 1kat
iep ond tuoing conapontd, The Grmamige sovemanils aod aggees, on behall ol s beifs, shenetsors aul
asdagng, dhat m s we ahd oscupiogy of 1he properte, it wall gahimly will gll Tederal, Stae and local
laws reliding fo asoestos including relevant provisions of the Toxlc Subslances Coofrel Act, (15 UST§
2641} and celmed Teeulations {40 CFR E T23.120-120) and Seclion 102-75.335 of the Fedéml
Manapement Regutadons {4 CFR & 1402-73335). The Grantcr assumics oo liability tor damaees for
versdal oy, Nocss, disal ity or deatly, to e Granoee, its hoirs, sueccssars or assigns, or to any other
perscn, inciuding imeenbers #0 b geneal pelilic aclsing few or icident w tle punchase, Dang<masion,
remuovul, hendling, wee, disposioon, or other activity capaing or kading o contact of any kind
whatsomer with asbesior on the property, whether Grantee, its heirs, successors or aguiene b prapedy
wamned or failed properly o warm she individval{s) injured

Berayge safected [provemanis ob the propecly wWere 2oustoucied peior w 878, Lhey ome assumed 1o
cop i lend Tuged paiols, presenling an ekpoeure Tisk o poump chilrlren and pregmant women. The
presenes @f Wad based paints within these structuris aflects their uss lor cesidential purposes, incleding
but e Limited (0 fon-dwelling Bsility use commenly used by children under & years of ape (e
vinldaire senler ot pluygrowoslp. Lo the event buildings conlaining lead bwsed painls ars & 5 moeed or
relzbitituled, the Uranles covenanls und oprees 1o Gk wlb nesesscy sclions to evelusts and abace laad
baset paioe husards povr e the ose of sad buildings. The Granees further covenants and agrecs
adhere with all applicable federed, seate, or koal (awas regardmg lead baced paint harsnds 35 & pare of any
demolitan ar renovation of sructires containing, ad hasad paints wd srior G eogwpangy ar ke af Sl
socrures for residenbial puiposed, includiog non-dwelling faeility ugg carmeanly wsed Ty children aoder
& yearg of age.  The Grantee funhar agrees W indempify (e Uniled States, it ageneies and cmiplervess
fmm any liability awizing by reason of the Craee’s fdoce o comply with these bead-bassd pomt
abaternant requircmenis.

The Granlet covenan s and aprees tha: it has inseected @ic herin deeceibed and aoitelyited property
and 1z sacksTicd thet the proporty is froe of eny hezardous substances or petrolcurm products or Cheic
detevifives, The Gree, il5 heirs, Successnrs mad assipms afd every succeSsar in inferest to all or any
pad of the propedly sholl mcemaily, pmtect, delend, seve. and huld haandess the Grantar, wd Grantar's
emplovess, ulficers, représentanves, atpmeys aed agenis, fom and spminst ey and 211 depm, dulios,
ablipntions, hakileties, buw s, 2051 assoeinted with any investigation, monitoring, gampliag, testing or
removal of hozardows substsnec(e), ciaims, demande, canges of aetion, demages, lamzs, cosis, and
expenacs fincloding, withoed finitatinn, alinarey fecs, and expenses und courd costs) oo any way related

City af Bregne, CA
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Loy, conmscled with, amdior uhsing vid ol disarvere ol any hiziedous sobstanue(s) or petralsurn producls
or their derivanives which may hnve contaminaled the hemansbove sonveyed property 8fer the dule of
this Quitcleim de=d. including bad noc limibed 1o sny snvrronmenlal respenss sebion, cormective acbon ot
remzdiation ection.

. The Grantes scknawledges that e said properly is locited within s1x naatical miles of & public drgwrt

and eovepande and agress to obtain a determinglion of no Gazard oo air nevigalion izsued by thi Foderal
Aviainly Adnvmstraton [FAA) in sccordance with 14 CFR Part 77, or ender (he wutherity of e
Fadepak Aviatiqn Act of L93E, as anwnded, prior 40 initiating eny construclion or alleration on seid

propety.

. The subject property has been determined o tic wiathsn 4 §0%-yeer fowdpluin. The Granlee furiber

crvenants and ageess to comply with the Clean Water Acf, a5 such ay b amended, Excoutive Order
11980 fhday 24, 1977 for Froteetiaon of Wotlands, and Bxecurive Order 11983 fhfay 24, 1977) For
Floodplain tlavagemcnt, including compliance with Fedarel, State, and local wotlands and floodplain
regilalions, where and fo the axteny siid Ast aod Executive Chders are applicable v the prupedy
hetein conveyed, and Grantee shall be suljecl 10 any bse restictiont issued umder tadd Act ancl
Enxeculive Ordens.

[ts the evant thad there 15 0 breach By ehe Granoen, 13 heirs, sucsassors of 43signsg, of sy of fie conditions
and toveraos, whaether caused 5y the beml or otber inabilicy of the Grantes, il heis, suctessors or
azslgns, o perfim said cendilions zad covenanis, the Gramec will give wollen noties, with a crasonable
trme staled tersin, thol the Grunfes shall sliminste, céolify, or oure said breach. Upen foilere o
sliminake, meuby, o curs snid breaeh within the tme =4 forth w1 the notice, Bli right, e, and mterset m
nnd ta all et any pasticn af said premisea shall, at Grewter's option, revert (o and Soeonee the proparty of
tht Cranter, In additior. to atl sther remedies for swech broach, the Grantes, its heirs, mucceasars ad
as5ipms, &l the Granan's option, ahell forfeit ail Aeght, ttle, and igtersst in winy mag qll of the tenerrots,
hereditaments, and apprutonances thercunio Beianging.

. The foilure ol the Grantor 1o medquirs in any one of mote instarees complate pecformzncs of eny of the

conditiens o1 covenanis sholl not be construed 83 & waiver er relinquishment ar sueh futere perfirnmance,
bul wtlipaton of the Srantee, its heirs, succesancs end eesigns, @ith respoot to such feuse perfonisnce
ghall contious in Eull foorps and eftect.

The Mational Park Sereice and any representative it mmy 50 delzgate sha'l beve the dzf of entry wpon
sitick prarmizes at all reasonable imes 4o conduct mapscton: of the croperty for the purposes of
waluiiog the Granlee™s comphanes with the teome and conditions of the conveyanco.

. The Giranten, by i scceprange of s decd, coversms amd aurees for itself, md it heire, succesEors and

assigns, fhar T the evenl the Goantor exercises its oplion o revert all nght, tite, and infercst in the
property to U CGranter, or the Cruntes wiunienly semms ftls to the proporty in e oF 4 feverter, then
e Crranter shall provids protesdion to and meintenance of =pid propecty wl all tmes @l soch dme as
the title iz ecdually revencd ar estuted to and accopred By the Granty, ioelwding Lhe period of any
notice of intent 1o revert.  Such proteetion and mainenenee shall, &0 a minimmom, conform to the
sandarde confined in tho Federa? [aopecty dfamagerseon Bepolationg prescnbad by the Crenornd
Bervices Admviviamration in 4] CFR Pag 151-47.4%1 3 in effec) as ol Lhe dale of this deed.

The covenants, conditions, and restrictians se: fonh honsin ars intended 6 b <@venanls runmng with the
lapd in eeecrdonce with all epplicabic lvar ond ahel] Burden and run with the properts conveyence by
thiz deed and evesy part thereot or inderes: therzin, and ehall be binding no Grmder, 0 sucresser(s} and
Assigrls]. and meery sucodsseT in interest 12 ull or eny part of €1e propemy, and shal] bamsil Grantor and
irentor’s sueczgsnrgs) and aoRigng).

iy of Fegsan, CA
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TN WITWESS WHEREOF, the Crantor has caused thess proscnis o be sxecuted in its naabe and o its
Tkl o this the {5 day of Septznibey, 20060,

UMITED STATES {OF AMERICA
Act'ng by anel through the Sooretary of iz Interior

(COUNTY OF ALAMEDA)
185
{STATE OF CALIFORNLA)

Om this __| E'Hh day of Scpteraber 2006, before me, the subsceiber, porsons,dy appearad Jonathar B.
Jorviz, th ke known and peygonally known tg me to be the Ragional Director, Pagitic Wopt Ragian,
Mationat Fark Bervics, of the Lnited States of Ameriga, acting by and through Hree Secretary of the
Intenor, & povenmicntatl agency of the Unitd Stetez of America, and known b me to e the 93me pergon
desenbed in ard who exscoted the foregoing instrcment as such Regionel Directar, Pecific Wesl
altresaid, a% the ael end dezd of the United States, Mg aod on behalCof 1he Secretary ol the Intenoe, and
he acknowlodged that he exeomd the foregaing mstcameal Tor and on Behall of the Usiced Slates of
Amenica, Eor the purposes aod usss thersin described.

Witneas my hand aml offcial scub,

__,_—-Q-La—‘fi\———-“

MOTARY PUBLIC

City af Fresog, CA -2 00E=2 35
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The Barepoing conveyatce 15 oraby accepted and the undersipned aprees, by this stooptance, 1o 3ssume
and be Twamd hy all the gbligations, conditions, epvenanrg and agresmzants ihersin contained.

City of Feeang, Califorma
1
B}'M
Madoeis T, SALEA

Dute 12 125 2004

(COUNTY CF FRESNG )
Y55

[STATE QF CALIETHALA %

On this FMh dov MM, 20645, before s, the undzrsipned aotacy, the subseriber, personalkr
uppeared and being the duly authenzed oflunal of the Ciy of Fresmd, Cahformia and Knows o me o Do
ke same person described herein aod who execoled the foregoing acceptames of said on behalfof the City
of Freeno, Califormia, for the poposes and waes therein described.

T YT T ] Wilnesg my hand ahd ofisial seal,

TRD  Coum, NILi0EeE 2
3 Hm;mu:ﬁuﬁmﬂ 2 % m
. g
oo Coutly WA D g

WOTARY MUDLTE

Ciry of Fresoo, CA ~ 2006-235
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Stalg of Caldorda )
Ceurnby al Frasnn §

on Scltber 21

[T

Notary Publiv, personally appeaed, ndreu

. .
bl e, MML. i

MAMECE| OF SIEHEH-IS.'!

= OPTICHAL SECTIDON —

TQ3LF THVE

“Soyze.

O INDIVIDUALLS
O CORPORATE OFFICER(S)

TR
bty “é“;&";& he/shafhey

0 Netauy Fuile - Caldatin

rsirLEnL

LERTIFICATE OF ACCERTANCE [Otfiner)

sonsanls
offizar.

'iiparsnnamr kmovm lomae - OR - U proved to me an the bagis al
satishactary evidence, @ ba IRe
PErsonis) viose name{s) is'are
subserifeed G tha wiihila Ifatrument
ano acknawdadped be ma that
axacuted the sama
hisfherAbear etnonzead capaciy(las),
and mat by highantheir sigraturels)
an the instrumednt tha peesonia), or
the entity upon bekal of which the —
onig] acied, axecuted the

WIg NESS my hand and officlal seal

SEATIRF CF HOTARY

o —

TITLESR

W FARTNENS OLIMTED

O GEMERAL
D ATTCRNEY-{8-FACT
€4 TRUSTEES)
D GAADIAHEHIPCONEE AVATOR
SIGNET |9 REPEESENTING
MaiE OF FERSOhS) O ENTITY IES]

TP COF THME

FOR Gy OF FRESNO USE OHLY

CERTFICATE OF ACCEFTANCE (Cauncil)

W Accordance with Secilon 27281 of ihe Sovsmrant
ode, s | b0 carllfy thal tha Intersat in rael proparty
camvayed by thes irsinanent 1o the City of Fresmo, a
municipal corporation, ia hareby ascapiad by ardar of 1he
Councll of the Cly ol Fragno macde on he dale hateafer
s¢ forth and the grantes consends to e rmdallun
thevedt by fte duly aulhonzed affser,

Public Woeka Tiract frarn NoJFeen. No. __1C
ACCEPTED:
By Mot apnlicable Date:
DEPYTY -
FEE TITLE ACCEPTANCE {DFicer} -
Ciity Managar APPACNED AS 'n?.mﬁ P
Gity Atiormay M T
By: Sme- Page B Dlade: .
RERSTY By Oate: F-24 -n &
NER,
AECOMMEMDED FOR ACCEPTAMCE: CHECKED:
By: By L'ﬂ‘

T S oo ayy ot s e, TECH

... _S/zafo

Tiin: dedpn} Sy Wieager
oG 2, 0,

Leny Mo, 2008~ 235 Drawing Ma. .'_'i_,_’:ﬁ ﬁ ﬁ
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EXHIBIT A-1

LEGAL DESCRIPTION OF SITE
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EXHIBIT B

PHASE | PLAN
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EXHIBIT C

Insurance Requirements (Construction Phase)

(@  Throughout the  construction phase of this  Agreement,
CONCESSIONAIRE shall pay for and maintain in full force and effect all insurance as
required herein with an insurance company(ies) either (i) admitted by the California
Insurance Commissioner to do business in the State of California and rated no less than
“‘A-VII” in the Best’s Insurance Rating Guide, or (ii) as may be authorized in writing by
CITY'S Risk Manager or his/her designee at any time and in his/her sole discretion.
The required policies of insurance as stated herein shall maintain limits of liability of not
less than those amounts stated therein. However, the insurance limits available to
CITY, its officers, officials, employees, agents and volunteers as additional insureds,
shall be the greater of the minimum limits specified therein or the full limit of any
insurance proceeds to the named insured.

(b) If at any time during the life of the Agreement or any extension,
CONCESSIONAIRE or any of its subcontractors fail to maintain any required insurance
in full force and effect, all services and work under this Agreement shall be discontinued
immediately, and all payments due or that become due to CONCESSIONAIRE shall be
withheld until notice is received by CITY that the required insurance has been restored
to full force and effect and that the premiums therefore have been paid for a period
satisfactory to CITY. Any failure to maintain the required insurance shall be sufficient
cause for CITY to terminate this Agreement. No action taken by CITY pursuant to this
section shall in any way relieve CONCESSIONAIRE of its responsibilities under this
Agreement. The phrase “fail to maintain any required insurance” shall include, without
limitation, notification received by CITY that an insurer has commenced proceedings, or
has had proceedings commenced against it, indicating that the insurer is insolvent.

(c) The fact that insurance is obtained by CONCESSIONAIRE shall not be
deemed to release or diminish the liability of CONCESSIONAIRE, including, without
limitation, liability under the indemnity provisions of this Agreement. The duty to
indemnify CITY shall apply to all claims and liability regardless of whether any insurance
policies are applicable. The policy limits do not act as a limitation upon the amount of
indemnification to be provided by CONCESSIONAIRE. Approval or purchase of any
insurance contracts or policies shall in no way relieve from liability nor limit the liability of
CONCESSIONAIRE, vendors, suppliers, invitees, contractors, sub-contractors,
subcontractors, or anyone employed directly or indirectly by any of them.

Coverage shall be at least as broad as:

1. The most current version of Insurance Services Office (ISO) Commercial
General Liability Coverage Form CG 00 01, providing liability coverage
arising out of your business operations. The Commercial General Liability
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policy shall be written on an occurrence form and shall provide coverage
for “bodily injury,” “property damage” and “personal and advertising injury”
with coverage for premises and operations (including the use of owned
and non-owned equipment), products and completed operations, and
contractual liability (including, without limitation, indemnity obligations
under the Agreement) with limits of liability not less than those set forth
under “Minimum Limits of Insurance.”

2. The most current version of ISO *Commercial Auto Coverage Form CA 00
01, providing liability coverage arising out of the ownership, maintenance
or use of automobiles in the course of your business operations. The
Automobile Policy shall be written on an occurrence form and shall
provide coverage for all owned, hired, and non-owned automobiles or
other licensed vehicles (Code 1- Any Auto). If personal automobile
coverage is used, the CITY, its officers, officials, employees, agents and
volunteers are to be listed as additional insureds.

3. Workers’ Compensation insurance as required by the State of California
and Employer’s Liability Insurance.

MINIMUM LIMITS OF INSURANCE

CONCESSIONAIRE shall procure and maintain for the duration of the contract, and for 5
years thereafter, insurance with limits of liability not less than those set forth below.
However, insurance limits available to CITY, its officers, officials, employees, agents and
volunteers as additional insureds, shall be the greater of the minimum limits specified
herein or the full limit of any insurance proceeds available to the named insured:

1. COMMERCIAL GENERAL LIABILITY

0] $2,000,000 per occurrence for bodily injury and property damage;

(i) $2,000,000 per occurrence for personal and advertising injury;

(i)  $4,000,000 aggregate for products and completed operations; and,

(iv)  $4,000,000 general aggregate applying separately to the work
performed under the Agreement.

2. COMMERCIAL AUTOMOBILE LIABILITY

$1,000,000 per accident for bodily injury and property damage.

3. Workers’ Compensation Insurance as required by the State of California
with statutory limits and EMPLOYER'’S LIABILITY with limits of liability
not less than:

0] $1,000,000 each accident for bodily injury;
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(i) $1,000,000 disease each employee; and,
(i) $1,000,000 disease policy limit.

4, CONTRACTORS’ POLLUTION LEGAL LIABILITY with coverage for bodily
injury, property damage or pollution clean-up costs that could result from of
pollution condition, both sudden and gradual. Including a discharge of
pollutants brought to the work site, a release of pre-existing pollutants at the
site, or other pollution conditions with limits of liability of not less than the
following:

0] $1,000,000 per occurrence or claim; and,
(i) $2,000,000 general aggregate per annual policy period.

(@) In the event this Agreement involves the transportation of
hazardous material, either the Commercial Automobile policy or
other appropriate insurance policy shall be endorsed to include
Transportation Pollution Liability insurance covering materials to
be transported by CONCESSIONAIRE pursuant to the
Agreement.

5. BUILDERS RISK (Course of Construction) insurance in an amount equal to
the completed value of the project with no coinsurance penalty provisions.
(Only required if the project includes new construction of a building,
or renovation of, or addition to, an existing building.)

UMBRELLA OR EXCESS INSURANCE

In the event CONCESSIONAIRE purchases an Umbrella or Excess insurance
policy(ies) to meet the “Minimum Limits of Insurance,” this insurance policy(ies) shall
“follow form” and afford no less coverage than the primary insurance policy(ies). In
addition, such Umbrella or Excess insurance policy(ies) shall also apply on a primary
and non-contributory basis for the benefit of the CITY, its officers, officials, employees,
agents and volunteers.

DEDUCTIBLES AND SELF-INSURED RETENTIONS

CONCESSIONAIRE shall be responsible for payment of any deductibles contained in
any insurance policy(ies) required herein and CONCESSIONAIRE shall also be
responsible for payment of any self-insured retentions. Any self-insured retentions must
be declared on the Certificate of Insurance, and approved by, the CITY’S Risk Manager
or his/her designee. At the option of the CITY’S Risk Manager or his/her designee,
either:
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(i)

(ii)

(i)

(i)
(iii)

(iv)

The insurer shall reduce or eliminate such self-insured retentions as
respects CITY, its officers, officials, employees, agents and volunteers; or

CONCESSIONAIRE shall provide a financial guarantee, satisfactory to
CITY’S Risk Manager or his/her designee, guaranteeing payment of
losses and related investigations, claim administration and defense
expenses. At no time shall CITY be responsible for the payment of any
deductibles or self-insured retentions.

OTHER INSURANCE PROVISIONS/ENDORSEMENTS

All policies of insurance required herein shall be endorsed to provide that
the coverage shall not be cancelled, non-renewed, reduced in coverage or
in limits except after thirty (30) calendar days written notice has been
given to CITY, except ten (10) days for nonpayment of premium.
CONCESSIONAIRE is also responsible for providing written notice to the
CITY under the same terms and conditions. Upon issuance by the
insurer, broker, or agent of a notice of cancellation, non-renewal, or
reduction in coverage or in limits, CONCESSIONAIRE shall furnish CITY
with a new certificate and applicable endorsements for such policy(ies). In
the event any policy is due to expire during the work to be performed for
CITY, CONCESSIONAIRE shall provide a new certificate, and applicable
endorsements, evidencing renewal of such policy not less than fifteen (15)
calendar days prior to the expiration date of the expiring policy.

The Commercial General, Pollution and Automobile Liability insurance
policies shall be written on an occurrence form.

The Commercial General, Pollution and Automobile Liability insurance
policies shall be endorsed to name City, its officers, officials, agents,
employees and volunteers as an additional insured. CONCESSIONAIRE
shall establish additional insured status for the City and for all ongoing and
completed operations under both Commercial General and Commercial
Pollution Liability policies by use of ISO Forms or an executed manuscript
insurance company endorsement providing additional insured status. The
Commercial General endorsements must be as broad as that contained in
ISO Forms: GC 20 10 11 85 or both CG 20 10 & CG 20 37.

The Commercial General, Pollution and Automobile Liability insurance
shall contain, or be endorsed to contain, that the CONCESSIONAIRES’
insurance shall be primary to and require no contribution from the City.
The Commercial General and Pollution Liability policies are required to
include primary and non-contributory coverage in favor of the City for both
the ongoing and completed operations coverage. These coverages shall
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contain no special limitations on the scope of protection afforded to City,
its officers, officials, employees, agents and volunteers. If
CONCESSIONAIRE maintains higher limits of liability than the minimums
shown above, City requires and shall be entitled to coverage for the higher
limits of liability maintained by CONCESSIONAIRE.

(v) Should any of these policies provide that the defense costs are paid within
the Limits of Liability, thereby reducing the available limits by defense
costs, then the requirement for the Limits of Liability of these polices will
be twice the above stated limits.

(vij  For any claims related to this Agreement, CONCESSIONAIRE’S
insurance coverage shall be primary insurance with respect to the CITY,
its officers, officials, agents, employees and volunteers. Any insurance or
self-insurance maintained by the CITY, its officers, officials, agents,
employees and volunteers shall be excess of the CONCESSIONAIRE’S
insurance and shall not contribute with it.

(vi) The Workers’ Compensation insurance policy shall contain, or be
endorsed to contain, a waiver of subrogation as to CITY, its officers,
officials, agents, employees and volunteers.

(viii)  The Builder’s Risk Insurance shall have the policy endorsed to provide the
City of Fresno to be named as a Loss Payee.

(ix) The Commercial General, Pollution and Automobile Liability insurance
policies shall contain, or be endorsed to contain, a waiver of subrogation
as to CITY, its officers, officials, agents, employees and volunteers.

PROVIDING OF DOCUMENTS - CONCESSIONAIRE shall furnish CITY with all
certificate(s) and applicable endorsements effecting coverage required herein All
certificates and applicable endorsements are to be received and approved
by the CITY’S Risk Manager or his/her designee prior to CITY’S execution
of the Agreement and before work commences. All non-ISO endorsements
amending policy coverage shall be executed by a licensed and authorized agent
or broker. Upon request of CITY, CONCESSIONAIRE shall immediately furnish
CITY with a complete copy of any insurance policy required under this
Agreement, including all endorsements, with said copy certified by the
underwriter to be a true and correct copy of the original policy. This requirement
shall survive expiration or termination of this Agreement. All subcontractors
working under the direction of CONCESSIONAIRE shall also be required to
provide all documents noted herein.

CLAIMS-MADE POLICIES - If any coverage required is written on a claims-
made coverage form:

0) The retroactive date must be shown and must be before the effective date
of the Agreement or the commencement of work by CONCESSIONAIRE.
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(i) Insurance must be maintained, and evidence of insurance must be
provided, for at least five (5) years after completion of the work or
termination of the Agreement, whichever first occurs.

(iii) If coverage is canceled or non-renewed, and not replaced with another
claims-made policy form with a retroactive date prior to the effective date
of the Agreement, or work commencement date, CONCESSIONAIRE
must purchase “extended reporting” period coverage for a minimum of five
(5) years after completion of the work or termination of the Agreement,
whichever first occurs.

(iv) A copy of the claims reporting requirements must be submitted to CITY for
review.

(v) These requirements shall survive expiration or termination of the
Agreement.

SUBCONTRACTORS - If CONCESSIONAIRE subcontracts any or all the
services to be performed under this Agreement, CONCESSIONAIRE shall
require, at the discretion of the CITY Risk Manager or designee, subcontractor(s)
to enter into a separate Side Agreement with the City to provide required
indemnification and insurance protection. Any required Side Agreement(s) and
associated insurance documents for the subcontractor must be reviewed and
preapproved by CITY Risk Manager or designee. If no Side Agreement is
required, CONCESSIONAIRE will be solely responsible for ensuring that its
subcontractors maintain insurance coverage at levels no less than those required
by applicable law and is customary in the relevant industry.

Insurance Requirements (Throughout the life of the agreement)

(@  Throughout the life of this Agreement, CONCESSIONAIRE shall pay for
and maintain in full force and effect all insurance as required herein with an insurance
company(ies) either (i) admitted by the California Insurance Commissioner to do
business in the State of California and rated no less than “A-VII” in the Best’s Insurance
Rating Guide, or (ii) as may be authorized in writing by CITY'S Risk Manager or his/her
designee at any time and in his/her sole discretion. The required policies of insurance
as stated herein shall maintain limits of liability of not less than those amounts stated
therein. However, the insurance limits available to CITY, its officers, officials,
employees, agents and volunteers as additional insureds, shall be the greater of the
minimum limits specified therein or the full limit of any insurance proceeds to the named
insured.

(b) If at any time during the life of the Agreement or any extension,
CONCESSIONAIRE or any of its subcontractors fail to maintain any required insurance
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in full force and effect, all services and work under this Agreement shall be discontinued
immediately, and all payments due or that become due to CONCESSIONAIRE shall be
withheld until notice is received by CITY that the required insurance has been restored
to full force and effect and that the premiums therefore have been paid for a period
satisfactory to CITY. Any failure to maintain the required insurance shall be sufficient
cause for CITY to terminate this Agreement. No action taken by CITY pursuant to this
section shall in any way relieve CONCESSIONAIRE of its responsibilities under this
Agreement. The phrase “fail to maintain any required insurance” shall include, without
limitation, notification received by CITY that an insurer has commenced proceedings, or
has had proceedings commenced against it, indicating that the insurer is insolvent.

(c) The fact that insurance is obtained by CONCESSIONAIRE shall not be
deemed to release or diminish the liability of CONCESSIONAIRE, including, without
limitation, liability under the indemnity provisions of this Agreement. The duty to
indemnify CITY shall apply to all claims and liability regardless of whether any insurance
policies are applicable. The policy limits do not act as a limitation upon the amount of
indemnification to be provided by CONCESSIONAIRE. Approval or purchase of any
insurance contracts or policies shall in no way relieve from liability nor limit the liability of
CONCESSIONAIRE, vendors, suppliers, invitees, contractors, sub-contractors,
subcontractors, or anyone employed directly or indirectly by any of them.

Coverage shall be at least as broad as:

4, The most current version of Insurance Services Office (ISO) Commercial
General Liability Coverage Form CG 00 01, providing liability coverage
arising out of your business operations. The Commercial General Liability
policy shall be written on an occurrence form and shall provide coverage
for “bodily injury,” “property damage” and “personal and advertising injury”
with coverage for premises and operations (including the use of owned
and non-owned equipment), products and completed operations, and
contractual liability (including, without limitation, indemnity obligations
under the Agreement) with limits of liability not less than those set forth
under “Minimum Limits of Insurance.”

5. The most current version of ISO *Commercial Auto Coverage Form CA 00
01, providing liability coverage arising out of the ownership, maintenance
or use of automobiles in the course of your business operations. The
Automobile Policy shall be written on an occurrence form and shall
provide coverage for all owned, hired, and non-owned automobiles or
other licensed vehicles (Code 1- Any Auto). If personal automobile
coverage is used, the CITY, its officers, officials, employees, agents, and
volunteers are to be listed as additional insureds.

6. Workers’ Compensation insurance as required by the State of California
and Employer’s Liability Insurance.
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7. Professional Liability (Abuse & Molestation) Insurance that insures against
liability arising out of the bodily injury, personal injury, and third-party
property damage occurring because of the wrongful or negligent acts
attributable to the institution. This coverage should protect against a wide
range of potential claims, including but not limited to athletics, alcohol,
assault, verbal or physical abuse, campus crime, sexual molestation and
other sexual misconducts.

MINIMUM LIMITS OF INSURANCE

CONCESSIONAIRES, or any party the CONCESSIONAIRE subcontracts with, shall
maintain limits of liability of not less than those set forth below. However, insurance
limits available to CITY, its officers, officials, employees, agents and volunteers as
additional insureds, shall be the greater of the minimum limits specified herein or the full
limit of any insurance proceeds available to the named insured:

1. COMMERCIAL GENERAL LIABILITY:

0] $1,000,000 per occurrence for bodily injury and property damage;

(i) $1,000,000 per occurrence for personal and advertising injury;

(i)  $2,000,000 aggregate for products and completed operations; and,

(iv)  $2,000,000 general aggregate applying separately to the work
performed under the Agreement.

2. COMMERCIAL AUTOMOBILE LIABILITY:

$1,000,000 per accident for bodily injury and property damage.

3. WORKERS’ COMPENSATION INSURANCE as required by the State of
California with statutory limits.

4. EMPLOYER'’S LIABILITY:

0] $1,000,000 each accident for bodily injury;
(i) $1,000,000 disease each employee; and,
(i)  $1,000,000 disease policy limit.

5. Professional Liability (Abuse & Molestation):

(1) $1,000,000 per claim/occurrence; and,
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(i) $2,000,000 policy aggregate.
6. Property:

Limits of insurance in an amount equal to the full (100%) replacement cost
(without deduction for depreciation).

UMBRELLA OR EXCESS INSURANCE

In the event CONCESSIONAIRE purchases an Umbrella or Excess insurance
policy(ies) to meet the “Minimum Limits of Insurance,” this insurance policy(ies) shall
“follow form” and afford no less coverage than the primary insurance policy(ies). In
addition, such Umbrella or Excess insurance policy(ies) shall also apply on a primary
and non-contributory basis for the benefit of the CITY, its officers, officials, employees,
agents and volunteers.

DEDUCTIBLES AND SELF-INSURED RETENTIONS

CONCESSIONAIRE shall be responsible for payment of any deductibles contained in
any insurance policy(ies) required herein and CONCESSIONAIRE shall also be
responsible for payment of any self-insured retentions. Any deductibles or self-insured
retentions must be declared to on the Certificate of Insurance, and approved by, the
CITY’S Risk Manager or his/her designee. At the option of the CITY’S Risk Manager or
his/her designee, either:

0] The insurer shall reduce or eliminate such deductibles or self-
insured retentions as respects CITY, its officers, officials,
employees, agents and volunteers; or

(i) CONCESSIONAIRE shall provide a financial guarantee,
satisfactory to CITY’S Risk Manager or his/her designee,
guaranteeing payment of losses and related investigations, claim
administration and defense expenses. At no time shall CITY be
responsible for the payment of any deductibles or self-insured
retentions.

OTHER INSURANCE PROVISIONS/ENDORSEMENTS

The General Liability and Automobile Liability insurance policies are to contain, or be
endorsed to contain, the following provisions:

1. CITY, its officers, officials, employees, agents and volunteers are to be
covered as additional insureds. CONCESSIONAIRE shall establish
additional insured status for the City and for all ongoing and completed
operations by use of ISO Form CG 20 10 11 85 or both CG 20 10 10 01
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and CG 20 37 10 01 or by an executed manuscript insurance company
endorsement providing additional insured status as broad as that
contained in ISO Form CG 20 10 11 85.

2. The coverage shall contain no special limitations on the scope of
protection afforded to CITY, its officers, officials, employees, agents and
volunteers. Any available insurance proceeds in excess of the specified
minimum limits and coverage shall be available to the Additional Insured.

3. For any claims relating to this Agreement, CONCESSIONAIRE’S
insurance coverage shall be primary insurance with respect to the CITY,
its officers, officials, employees, agents and volunteers. Any insurance or
self-insurance maintained by the CITY, its officers, officials, employees,
agents and volunteers shall be excess of CONCESSIONAIRE'’S insurance
and shall not contribute with it. CONCESSIONAIRE shall establish
primary and non-contributory status by using ISO Form CG 20 01 04 13 or
by an executed manuscript insurance company endorsement that
provides primary and non-contributory status as broad as that contained in
ISO Form CG 20 01 04 13.

4. Should any of these policies provide that the defense costs are paid within
the Limits of Liability, thereby reducing the available limits by defense
costs, then the requirement for the Limits of Liability of these polices will
be twice the above stated limits.

The Workers’ Compensation insurance policy is to contain, or be endorsed to contain,
the following provision: CONCESSIONAIRE and its insurer shall waive any right of
subrogation against CITY, its officers, officials, employees, agents and volunteers.

If the Professional Liability (Abuse & Molestation) insurance policy is written on a
claims-made form:

1. The retroactive date must be shown, and must be before the effective date
of the Agreement or the commencement of work by CONCESSIONAIRE.

2. Insurance must be maintained and evidence of insurance must be
provided for at least five (5) years after completion of the Agreement work
or termination of the Agreement, whichever occurs first, or, in the
alternative, the policy shall be endorsed to provide not less than a five (5)
year discovery period.

Page 32 of 34



3. If coverage is canceled or non-renewed, and not replaced with another
claims-made policy form with a retroactive date prior to the effective date
of the Agreement or the commencement of work by CONCESSIONAIRE,
CONCESSIONAIRE must purchase “extended reporting” coverage for a
minimum of five (5)years completion of the Agreement work or
termination of the Agreement, whichever occurs first.

4, A copy of the claims reporting requirements must be submitted to CITY for
review.

5. These requirements shall survive expiration or termination of the
Agreement.

The Property insurance policy is to contain, or be endorsed to contain, the following
provisions:

1. City shall be named as a loss payee.
2. The coverage shall contain:
0] No coinsurance penalty.

(i) No limitations or exclusions for vacancy.

(i) No special limitations on the scope of protection afforded to
City.

All policies of insurance required herein shall be endorsed to provide that the coverage
shall not be cancelled, non-renewed, reduced in coverage or in limits except after thirty
(30) calendar days written notice by certified mail, return receipt requested, has been
given to CITY. CONCESSIONAIRE is also responsible for providing written notice to the
CITY under the same terms and conditions. Upon issuance by the insurer, broker, or
agent of a notice of cancellation, non-renewal, or reduction in coverage or in limits,
CONCESSIONAIRE shall furnish CITY with a new certificate and applicable
endorsements for such policy(ies). In the event any policy is due to expire during the
work to be performed for CITY, CONCESSIONAIRE shall provide a new certificate, and
applicable endorsements, evidencing renewal of such policy not less than fifteen (15)
calendar days prior to the expiration date of the expiring policy.

Should any of the required policies provide that the defense costs are paid within the
Limits of Liability, thereby reducing the available limits by any defense costs, then the
requirement for the Limits of Liability of these polices will be twice the above stated
limits.

The fact that insurance is obtained by CONCESSIONAIRE shall not be deemed to
release or diminish the liability of CONCESSIONAIRE, including, without limitation,
liability under the indemnity provisions of this Agreement. The policy limits do not act as
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a limitation upon the amount of indemnification to be provided by CONCESSIONAIRE.
Approval or purchase of any insurance contracts or policies shall in no way relieve from
liability nor limit the liability of CONCESSIONAIRE, its principals, officers, agents,
employees, persons under the supervision of CONCESSIONAIRE, vendors, suppliers,
invitees, consultants, sub-consultants, subcontractors, or anyone employed directly or
indirectly by any of them.

VERIFICATION OF COVERAGE

CONCESSIONAIRE shall furnish CITY with all certificate(s) and applicable
endorsements effecting coverage required hereunder. All certificates and applicable
endorsements are to be received and approved by the CITY’S Risk Manager or his/her
designee prior to CITY’S execution of the Agreement and before work commences. All
non-1ISO endorsements amending policy coverage shall be executed by a licensed and
authorized agent or broker. Upon request of CITY, CONCESSIONAIRE shall
immediately furnish City with a complete copy of any insurance policy required under
this Agreement, including all endorsements, with said copy certified by the underwriter
to be a true and correct copy of the original policy. This requirement shall survive
expiration or termination of this Agreement.
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